INSTITUTIONAL CONTROLS

Background:  When CERCLA hazardous substances are left in place above unrestricted health based levels, restrictions on future use of the land will be required to protect human health and the environment.  EPA believes that these land use controls (LUCs) are part of the clean up remedy and must be evaluated like any other part of a CERCLA remedy, during the remedy selection process.  The specific restrictions and methods for implementing and enforcing the LUCs must be described in the decision document (ie RODs), although the degree of specificity required may vary.  Enforceable post ROD documents, such as LUC implementation plans, can provide additional details but must reflect the military’s obligation to assure that the remedy remains protective.

Status:  DoD recently released a policy (1/17/01) for implementing, documenting and managing LUCs.  EPA is concerned that the policy can be read to distinguish LUCs from other elements of the CERCLA remedy.  Specifically the policy suggests that LUCs are not evaluated according to the CERCLA nine criteria and that implementation and enforcement are not subject to regulatory approval and oversight.  

Impact:
-  Initiate discussion of how EPA Region 9 sees the military services evaluating and implementing LUCs within the Region. 

-  Desire to reaching a common understanding of how the Region will evaluate CERCLA documents that include or address LUCs.
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