PRIMARY DOCUMENTS IN 

FEDERAL FACILITIES AGREEMENTS
Background:  The Navy has refused to sign the Federal Facility Agreements (FFA) in Region 9 for NAS Alameda and NWS Concord, because of objections by Office of Secretary of Defense (OSD) and the other military services.  The issue is which post-Record of Decision (ROD) elements are considered primary or secondary documents under the FFA.  EPA and SWDIV negotiated the FFAs in good faith and had reached agreement  on the final language.  This issue was raised by OSD in September 2000 when FFAs for Indianhead and Pax River were forwarded for signature.  As part of the solution, OSD issued a memo dated 12/06/00 allowing an individual service to sign FFAs with provisions that deviate from the national model without setting precedent for the other services.   

Status:  It appears that this issue has hit an impasse with OSD and the other services at the national level and that other FFAs are also being held up pending resolution of this issue.  Unfortunately, SWDIV will probably be subject to significant negative publicity in the SF Bay area because of this position.  It is difficult to explain DoD's position to the public, since the Navy has previously signed FFAs in this and other regions that included the post-RA documents as primary documents.  Also difficult to explain is that the military services have recognized these documents as important pieces of the CERCLA process and have agreed to prepare them, but are unwilling to consider them as enforceable documents under the FFA.  
Impact:
-  Desire the Navy be allowed to invoke the 12/06/00 OSD memo and sign both the Alameda and Concord FFAs as negotiated.  EPA Region 9 would commit to re-opening the FFAs for modification, if necessary, once the issue is resolved at the national level.

-  Desire the Navy and AF Divisional management communicate to their HQs and OSD that if the local military service negotiators agree to include specific post-ROD elements as primary in an FFA, HQs should not object during the 72 hour review.
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