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Air Force Guidance





For Toxic Release Inventory Reporting as specified by Executive Order 12856


“Federal Compliance With Right�to�Know Laws and Pollution Prevention Requirements”





References:


(a)	HQ USAF/CVA Memo, 14 Feb 94, Executive Order 12856, “Federal Compliance With Right�to�Know Laws and Pollution Prevention Requirements”


(b)	HQ USAF/CEV Memo, 28 Feb 94, DoD Implementing Guidance for Executive Order 12856, “Federal Compliance With Right�to�Know Laws and Pollution Prevention Requirements”





(c)	AFI 32�7080, 12 May 94, “Pollution Prevention Program”





(d)	AFI 48�119, 25 Jul 94, “Medical Service Environmental Quality Programs”





(e)	DUSD(ES) Memo, 28 Nov 94, to the Assistant Administrator, Office of Enforcement and Compliance Assistance, EPA For purposes of this guidance, reference (b) will from here on be referred to as the “February 1994 DoD Guidance”. 





General Guidance





1.	Purpose: The intent of this guidance is to 1) provide clarification of the February 1994 DoD Guidance and 2) define Air Force policy on complying with Section 313 of EPCRA as specified by Executive Order 12856 (herein referred to as EO 12856) on Air Force installations.





Successful implementation of EO 12856 requires Air Force�wide consistency in interpretation and application of the Environmental Protection Agency’s (EPA) regulations pursuant to EPCRA (40 CFR Part 372 � Toxic Chemical Release Reporting: 





Community Right�to�Know). Similarities among the missions and operations of individual Air Force bases mandate consistent compliance and reporting procedures. This document presents Air Force policy and guidance that provides the foundation for consistent, on�time, and defensible implementation and execution of EO 12856 as it applies to EPCRA Section 313 at Air Force installations.





2.	Roles and Responsibilities:





a.	HQ USAF:


(1) HQ USAF/CEV develops and oversees implementation of Air Force policy for EPCRA Section 313 and the Pollution Prevention Act (PPA). The Pollution Prevention Division (HQ USAF/CEVV) is the office of primary responsibility (OPR) for Toxic Release Inventory (TRI) reporting and related requirements. The Environmental Compliance Division (HQ USAF/CEVC) is the OPR for EPCRA Section 313 compliance issues ensuring that TRI data correlate with analogous data provided by the Air Force to the EPA under other environmental programs, i.e., Clean Water Act, Clean Air Act, and the Resource Conservation and Recovery Act.





b.	AFMOA/SGPA Responsibilities: HQ AFMOA/SGPA develops the Medical Service Environmental Quality and Occupational Health Programs for AF/SG, provides implementing and supplemental guidance, and performs program implementation and execution oversight.





c.	Major Command Responsibilities: Provide guidance and oversee compliance with EO 12856 at their installations. Forward to HQ USAF/CEVV a copy of each installations EPA Form R (as specified by paragraph 8, Reporting Procedures, of this guidance) submitted to EPA by your installations.





d.	Installation Responsibilities: Take action to comply with EO 12856.





(1)	Civil Engineering Environmental (Environmental Management (EM)): Base level CEV (EM) is responsible for completing and submitting to the appropriate regulatory agencies, an EPA Form R for each listed toxic chemical exceeding EPCRA Section 313 thresholds. The general guidelines listed below should be referenced when preparing EPA Form R’s:


(a)	Maintain thorough documentation: Document all data, assumptions, estimations, process diagrams, and calculations used to prepare EPCRA Section 313 reports. Documentation of data showing that reporting thresholds were not met is as important as documentation used to develop release reports on those chemicals meeting thresholds. All documentation must be kept for at least three years from the date of the report. Ensure EPCRA Section 313 records are accessible, complete, clear, and auditable by regulators.





(b)	Use available data: EPCRA does not mandate installation of monitoring devices to obtain exact release data. Engineering estimates based on information available is a valid method to compute releases. If exact data is available, use it; if not, make reasonable and auditable assumptions.





(c)	Ensure consistency with other installation reports: EPCRA release reporting must be coordinated with other data reported in compliance with other regulatory requirements, such as the Clean Air Act, the Clean Water Act, and the Resource Conservation and Recovery Act. Don’t allow inconsistencies to be reported. If errors are found, make adjustments to those reports found to be in error and report the correct releases to applicable regulatory agencies. Consistency is essential with existing permits.





(d)	Submit reports on�time: Prepare the reports to the best of your ability and submit them to the appropriate organization. Forward to your MAJCOM a copy of each EPA Form R (as specified by paragraph 8, Reporting Procedures, of this guidance) compiled and submitted to EPA. New information discovered after a report is submitted can be provided in an updated report. Updated reports can be submitted at any time without violating EO 12856 requirements.





(e)	Document progress towards reduction goals: Every installation should track toxic chemical reduction efforts based on releases reported on the CY94 baseline reports. Installation efforts to contribute to DoD’s 50% reduction goal in toxic chemical releases and off�site transfers should be documented by 31 December 1995 in the installation Pollution Prevention Management Plan.


(2)	Hazardous Material Pharmacy (HMP): The HMP is an excellent source for the data required to complete the EPA Form R reports. At installations with an operational HMP, CEV (EM), bioenvironmental engineering, and HMP personnel should work together to determine the best source of available inventory and release data.





(3)	Bioenvironmental Engineering: Maintains an inventory of hazardous materials usage data which is based primarily upon supply issue data and workplace surveys. Inventories, to include chemical constituents, are maintained for each industrial workplace. 


(a)	In the absence of available data from the HMP, SGPB will provide CEV (EM) access to either of the following items: (1) Copies of data and applicable inventory reports contained in the Hazardous Material/Pollution Prevention (HM/P2) module of the Aeromedical Services Information Management System, or (2) At a minimum, copies of AF Form 2761, Hazardous Materials Management.


(b)	SGPB may offer assistance to CEV (EM) to ensure proper identification of threshold quantities and applicable exemptions and may provide consultative assistance to CEV (EM) regarding the completion of EPA Form R, Toxic Release Inventory. SGPB knowledge of hazardous chemical usage in industrial processes and evaporative emissions may benefit CEV (EM) when they complete the EPA Form R.





Specific Guidance Relating to February 1994 DoD Guidance





3.	Multiple Tenants/Sites:





a.	Other DoD Tenants on Air Force Installations: In cases where non�Air Force DoD tenants conduct operations on an Air Force installation, the supporting Air Force host is responsible for meeting all reporting requirements under EO 12856.





b.	In cases where non�DoD Federal agencies occupy space on an Air Force installation, each agency is responsible for meeting reporting requirements under EO 12856.





c.	In cases where an Air Force base has geographically separated sites the host installation is responsible for meeting reporting requirements under EO 12856 for these sites. These separate sites may be treated as separate facilities.





Examples: Missile Sites: It is important to determine if the missile sites meet the requirement for reporting (40 CFR 372.22). If the facility has 10 or more full�time employees (or the equivalent of 20,000 hours per year) and it annually manufactures, processes, or otherwise uses (at the missile site) greater than the applicable thresholds, then it must report under Section 313.


d.	In cases where an Air Force installation is contiguous with another DoD function (to include a separate Air Force function), each installation commander is responsible for meeting all reporting requirements under EO 12856 if the two functions are autonomous and no host�tenant agreement exists.





4.	Toxic Release Inventory Reporting at Closure Bases (Reference e)





a.	The mechanics of shutting down operations and transferring personnel inherent in the base closure process present both practical and resource barriers to implementing TRI reporting requirements at closing bases. Therefore, DoD has adopted a modified approach to implement the TRI provisions at bases that close before 31 Dec 97. This approach requires Major Command Headquarters to estimate TRI data for these installations based on:





(1)	Actual TRI data at similar active facilities


(2)	Analysis of the nature of the processes carried out at the closing facility


(3)	Relative workload at the closing facility


(4)	Other available information on TRI chemicals at the closing base





b.	Major Command Civil Engineering Headquarters staff will compile the estimated data for closing bases on individual Form R reports and submit the reports to EPA headquarters along with a cover letter signed by a general officer. Because this is a new policy, DoD will not submit these reports for calendar year 1994 until 30 Dec 95.





5.	Applying EPCRA Section 313 to Air Force Installations





a.	Air Force policy is to comply with the intent regarding activities that are required to report under EO 12856. Current regulations and practices for private industry limit EPCRA reporting to facilities in the Standard Industrial Classification (SIC) codes 20�39. Even though Air Force installations do not fall within these SIC codes, EO 12856 makes EPCRA applicable to Federal facilities regardless of SIC code. Consequently, the EPA does not have guidance on applying EPCRA to DoD facilities. This Air Force guidance represents HQ USAF’s interpretation of the intent of Executive Order 12856 as it applies EPCRA to Air Force installations. Executive Order 12856 also states that “All other existing statutory or regulatory limitations or exemptions on the application of EPCRA Section 313 shall apply to the reporting requirements set forth in Section 3�304(a) of this order”.





b.	Activities on Air Force installations will report under EO 12856 without regard to their relationship to the primary mission (as described in the February 1994 DoD Guidance) and will apply the exemptions as described in 40 CFR 372.38 and interpreted as follows.





6.	Exemptions for EPCRA Section 313: It is important to note that the exemptions allowed under EPCRA Section 313 differ from other sections of the Act. Exemptions that are applicable to Section 312 of EPCRA differ from those of Section 313. It is also important to note that an exemption under Section 313 allows a facility to exclude an exempted chemical from consideration in determining whether the threshold amount of a chemical is present at the facility. Also, if the threshold amount is exceeded as a result of other non�exempt activities at the facility, the facility will not be required to include the exempted amount in its report.





a.	EPCRA Section 313 allows certain exemptions to provide a degree of reporting burden relief for covered facilities by exempting small and ancillary uses of listed chemicals from the reporting requirements. EPCRA however, was not written with Air Force installations in mind in that there is a combination of industrial functions with commercial and domestic activities. Strict application of the exemptions as written in 40 CFR 372.38 would allow Air Force installations to exclude, for example, all products containing toxic chemicals for the purpose of maintaining motor vehicles operated by the facility. This could be interpreted to include cars, trucks, planes, missiles, spacecraft, and other military vehicles. This was not the intent of EO 12856 as it applies to Federal agencies. The intent of EO 12856 is community right�to�know and pollution prevention. On the other hand, the Air Force does not interpret EO 12856 to include reporting requirements for common commercial and domestic activities found on Air Force installations solely for the personal use and enjoyment of military personnel. Therefore, in keeping with the intent of EO 12856 and EPCRA, the Air Force interprets these exemptions as they apply to Air Force facilities as follows:





(1)	Use Exemptions





(a)	Structural Component Exemption (40 CFR 372.38(c)(1)): This exemption relieves facilities from reporting toxic chemicals that are structural components of the facility or that are used to ensure or improve structural or functional integrity. This exemption applies to listed chemicals in material that are part of the facility’s structure (e.g., copper in copper pipes used for the plumbing in the facility).


�
Examples:


Maintenance and repair activities performed by Civil Engineering to the facility infrastructure are consistent with the “structural component” exemption. This would include painting even though volatile solvents in the paint do not become part of the structure.


Infrastructure includes, but is not limited to, buildings, roads, runways, fencelines, and utilities.


(b)	Routine Janitorial and Facility Grounds Maintenance Exemption (40 CFR 372.38(c)(2)): The use of toxic chemicals contained in products used for routine janitorial and facility grounds maintenance are exempt from EPCRA Section 313 reporting. This exemption is intended to cover janitorial or other custodial or grounds maintenance activities using substances, such as bathroom cleaner, or fertilizers and pesticides used to maintain facility lawns, similar in type and concentration (regardless of container size) to consumer products. This exemption was developed for industry to relieve the burden of reporting chemicals used to maintain the grounds around the plant and the day�to�day cleaning of the facility. Chemicals used to maintain the grounds of a facility’s recreational areas are exempt from threshold and release calculations under this exemption.


Examples:


Fertilizers applied to the lawns around 


buildings, parks, ballfields, golf courses, etc., are exempt from reporting.


Pesticides used by Civil Engineering 


Entomology shop are exempt from reporting provided the chemical used is similar to that which is available commercially off base.


Maintenance on shop equipment within a 


facility such as the use of oil or grease is not exempt.


(c)	Personal Use Exemption (40 CFR 372.38(c)(3)): The personal use exemption applies to the use of listed toxic chemicals in products used by employees or other persons at the facility. This exemption also includes the activities associated with facility�operated cafeterias, commissaries, exchanges, and Morale, Welfare, and Recreation (MWR). Types of products that are used for “personal use” include, for example, foods, drugs, cosmetics, office supplies, or other personal items. The personal use exemption also covers toxic chemicals used strictly for reasons of personal comfort, necessity, or other such purposes.


Examples:


Chlorine that is added to the water supply to prepare potable water for consumption is exempt. However, if additional treatment is necessary to prepare water for an industrial process, those chemicals do not fit the personal use exemption and would be counted towards threshold determinations.


Toxic chemicals present in standard office supply products such as correction fluid or copier machine fluids are exempt as personal use items.


Ammonia used in blueprint machines would not be exempt because this would not be considered “standard” office equipment.


Toxic chemicals used to provide heat, air conditioning, and lighting would be considered exempt under the personal use exemption provided these chemicals are used strictly for reasons of personal comfort and necessity.


Hospitals: Toxic chemicals used for the personal use of employees such as drugs are covered by the Personal Use Exemption. Hospital activities (e.g., sterilization of equipment with ethylene oxide) must be reported if threshold levels are reached at the facility.


(d)	The Motor Vehicle Exemption for Maintenance (40 CFR 372.38(c)(4)) exempts toxic chemicals contained in products used for maintenance activities on motor vehicles operated by a facility. This exemption, provided by rule, was designed to allow manufacturing facilities to avoid tracking small quantities of listed toxic chemicals associated with maintaining vehicles operated by the facility. This has been interpreted by DoD to include base level vehicle maintenance (to include cars, trucks, cranes, forklifts, tow motors, and boats). Large scale restoration or reconditioning (generally contracted out by the Air Force) performed at depot level is not exempt.


Examples:


This exemption includes toxic chemicals 


found in gasoline, diesel fuel, brake and transmission fluids, oils and lubricants, antifreeze, batteries, cleaning solutions and solvents in paints as long as the products are used to maintain the vehicle operated by the facility.





(e)	Aircraft/Missile Maintenance: The use of listed toxic chemicals in aircraft and missile maintenance activities (e.g., solvents used for parts cleaning and listed chemicals used for painting) will be counted in threshold determinations and release reporting. EPA includes aircraft as a motor vehicle but the exemption of all aircraft maintenance would not be consistent with the Air Force’s interpretation of the intent of EO 12856. Exempted from reporting are certain aircraft maintenance activities necessary to accomplish day�today flying missions, such as adding hydraulic fluid, oil and lubricants, and fuel.





(f)	Motor Vehicle Maintenance Exemption Applied for Fuels: Releases associated with the transfer of fuel and releases from stationary and non�stationary sources of fuel are exempt for EPCRA Section 313 reporting. Emissions from mobile sources are exempt.





Examples:


Releases from tank trucks and bulk storage fuel tanks are exempt


Emission releases from engine test cell operations are exempt


Emission releases from mobile sources such as aircraft, cars, trucks, cranes, forklifts, tow motors, and boats are exempt from reporting.


(g)	Intake Water/Air Exemption (40 CFR 372.38(c)(5)) exempts facilities from reporting toxic chemicals present in process water or no�contact cooling water as drawn from the environment or from municipal sources. The exemption also covers toxic chemicals present in air used either as compressed air or as part of combustion.





2. Laboratory Activity Exemption: (40 CFR 372.38(d)):


(a)	Toxic chemicals manufactured, processed, or otherwise used in a laboratory under the supervision of a technically qualified individual are exempt from reporting. Regulations established under the Toxic Substances Control Act define a technically qualified individual as someone who is capable of understanding the health and environmental risks associated with chemical substances used under their direction due to some combination of education, training, or experience (as defined in 40 CFR 720.3(ee)). This exemption does not apply in the following cases:





(1)	Specialty chemical production.


(2)	Manufacture, processing, or use of toxic chemicals in pilot plant scale operations.


(3)	Activities conducted outside the laboratory.





(b)	The Laboratory Activity Exemption (40 CFR 372.38(d)) applies to those listed toxic chemicals manufactured, processed, or otherwise used in a laboratory for quality control, research and development, and other laboratory activities. It is not intended as a blanket exemption for any facility which has the title “laboratory” in its name. Likewise, the absence of “laboratory” in the name of a facility does not necessarily disqualify a facility’s activity(ies) from the laboratory activity exemption. The characteristic of the activity and conditions under which it occurs determine whether the manufacture, process, or otherwise use of a listed toxic chemical qualifies for the laboratory activity exemption. As with the other exemptions, each facility must carefully consider the nature of its activities in determining whether the laboratory activities exemption applies.





(c)	The laboratory activity exemption was intended to reduce the chemical tracking burden of manufacturing facilities that also conduct laboratory activities. The regulations are intended to exempt the facility from tracking small or diffuse quantities of listed chemicals used for quality control, experimental, or certain informationgenerating purposes (see 53 FR 4503 (16 Feb 88)).





(d)	For a listed chemical to qualify for the laboratory activity exemption, it must meet the following conditions:





(1)	The listed chemical must be used directly in, or produced as a result of a laboratory activity at the installation; and





(2)	The manufacture, process, or otherwise use of the listed toxic chemical must occur under the supervision of a technically qualified individual as defined by the Toxic Substance Control Act (TSCA) regulations 40 CFR 720.3(ee).





(e)	Activities that do not directly support research and development, sampling and analysis, or quality assurance or control (e.g. listed chemicals used to develop film that was exposed during an experiment, or used to sterilize instruments in a hospital) must be considered for EPCRA section 313 reporting.


(f)	In addition, specialty chemical production and pilot plant scale activities do not qualify for the laboratory activities exemption. “Specialty chemical production” refers to chemicals produced in a laboratory setting that are distributed in commerce or for use other than in laboratory activities at the facility or elsewhere. Listed chemicals made, processed, or used in a pilot�scale plant operation must also be accounted for because the scale is of sufficient magnitude that the burden of tracking and reporting is presumed to be reasonable (unlike bench�scale operations).





(g)	If a chemical was produced or used in a laboratory activity, no portion of it can be used in a non�laboratory activity and still be exempt from reporting. If a given batch of chemical is produced or used in a laboratory activity, that batch, or portion of it, is not exempt from reporting requirements when it is used in other, non�laboratory activities. The quantity of listed toxic chemical in materials which are sampled from processing operations and are subsequently sent to a laboratory for quality control purposes may not be subtracted from the total amount of the chemical factored into the facilities threshold determinations.





(h)	Assuming that a laboratory is under the supervision of a technically qualified person and is not engaged in pilot scale or specialty chemical production, equipment and component testing are interpreted as the equivalent of a laboratory activity and can therefore qualify for the laboratory activity exemption.





3.	Article Exemption (40 CFR 372.38 (b)): Quantities of a listed toxic chemical contained in an article do not have to be factored into threshold or release determinations when that article is processed or otherwise used at a facility. An article is defined as a manufactured item that is formed to a specific shape or design during manufacture, that has an end�use function dependent in whole or in part upon its shape or design during end�use, and that does not release a toxic chemical under normal conditions of the processing or otherwise use of that item at the facility. The article exemption applies to the normal processing or otherwise use of an article. It does not apply to the manufacture of an article. Toxic chemicals processed into articles produced at a facility must be factored into threshold and release determinations.





Example:


Batteries





4.	De Minimis Exemption (40 CFR 372.38 (a)): A listed toxic chemical does not have to be considered if it is present in a mixture at a concentration below a specified de minimis level. The de minimis level is 1.0%, or 0.1% if the toxic chemical meets the Occupational Safety and Health Administration’s defined carcinogen. The EPCRA Form R instructions document lists the de minimis level for all the toxic chemicals. For mixtures that contain more than one member of a listed toxic chemical category the de minimis level applies to the aggregate concentration of all such members and not to each individually.





5.	Property Owners: (40 CFR 372.38 (a)): The Air Force is not required to report if it merely owns the real estate on which a facility covered by EPCRA or E.O. 12856 is located; that is, the Air Force has no “business” interest in the operation of that facility. The operator of that facility, however, may be subject to the reporting requirements.





7.	Ordnance: The use of ordnance will not be reported for calendar year 1994.





8.	National Security





a.	The Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA), Section 120(j)(2) provides that EPCRA does not override national security considerations and that any grant of access to classified information under EPCRA will be subject to normal clearance procedures. Section 6�601 of EO 12856 recognizes the overriding national security concerns by providing that Federal agencies will strive to comply with EO 12856 “to the maximum extent practicable, and without compromising national security”.





b.	In addition, Section 6�601 of EO 12856 provides for a presidential exemption from complying with EO 12856 “in the interest of national security.” This exemption may be granted, regardless of the classified status of the information in question, at the request of the Secretary of Defense. The process to be followed in obtaining such an exemption is outlined in CERCLA, Section 120(j)(1).





9.	Reporting Procedures: Air Force installations will report Section 313 data using EPA’s Automated Form R software. This software is available free of charge by calling EPA’s EPCRA Hotline, (800) 535�0202. Submission to EPA will be on 3.5 inch, high�density diskettes. Copies of these diskettes will be provided through the Major Command to HQ USAF/CEVV. EPA’s Automated Form R reduces the chance of error on both the submitting organization (due to a variety of reasons) and the EPA (due to erroneous data entry). The copy sent to HQ USAF/CEVV is due 1 Aug 95 and will be used to prioritize Air Force pollution prevention resources to meet the 50 percent reduction goal established by EO 12856.





10.	Toxic Chemical Release Reduction Goals: All Air Force installations are to develop written pollution prevention plans by 31 December, 1995 that will set forth the installation’s contribution to achievement of the voluntary goal of reducing the DoD’s total releases and off�site transfers of TRI chemicals by 50 percent by December 31, 1999. The 50 percent reduction goal is applied on a DoD�wide basis allowing for variation in the achievement of these reductions at individual DoD facilities. However, each DoD facility is expected to come as close to the 50 percent reduction goal as practicable. The baseline for measuring DoD’s progress in achieving the 50 percent reduction goal is the first year in which all of DoD’s covered facilities have publicly reported releases and transfers of TRI toxic chemicals. For the DoD, the baseline will be calendar year 1994. The baseline will only consist of those chemicals that are reportable under EPCRA section 313 as of January 1, 1994.





11.	Technical Resources





a.	Air Force Center For Environmental Excellence PRO�ACT consultant services, DSN 240�4214, (800) 223�4356.





b.	EPA EPCRA Hotline: (800) 535�0202





c.	EPCRA Handbook for U. S. Air Force. One copy centrally procured by HQ USAF/CEVV for each major installation.





d.	EPA Toxic Chemical Release Inventory Questions and Answers, Revised 1990 Version (latest), EPA 560/4�91�003. Available from EPA EPCRA Hotline.








�
Air Force Guidance for Toxic Release Inventory Reporting:


QUESTIONS AND ANSWERS





Q.	When was Executive Order 12856 signed, and when was it published in the Federal Register?





A.	Executive Order 12856, “Federal Compliance with Right�to�Know Laws and Pollution Prevention Requirements,” was signed by President Clinton on August 3, 1993. The Order was published in the Federal Register on August 6, 1993.





Q.	Why did the Air Force eliminate the concept of reporting only those activities associated with the installations “Primary Mission” as described in the February 1994 DoD Guidance?





A.	The Primary Mission concept was included in the February 1994 DoD Guidance as a means of relief to the services of the burden of reporting small and ancillary uses of toxic chemicals. The text of Executive Order 12856 has driven EPA away from the primary mission guidance. Quoting EO 12856:





“The head of each Federal agency shall comply with these provisions without regard to the Standard Industrial Classification (SIC) delineations that apply to the Federal agency’s facilities, and such reports shall be for all releases, transfers, and wastes at such Federal agency’s facility without regard to the SIC code of the activity leading to the release, transfer, or waste. All other existing statutory or regulatory limitations or exemptions on the application of EPCRA section 313 shall apply to the reporting requirements set forth in section 3�304(a) of this order”





Q.	Must Federal facilities pay EPCRA report filing fees to those states that have fee programs?





A.	No. The payment of state filing fees by the Federal government would constitute taxation and the Federal government does not pay taxes to states.





Q.	Since TRI reporting requirements were initially intended for manufacturing facilities, it would seem that only the toxic chemicals used in a manufacturing capacity be considered when calculating threshold quantities. Furthermore, it would be our interpretation that the terms “process” or “otherwise use” as stated in CFR 372.22 apply to toxic chemicals that support, promote and contribute to the manufacturing process. Does EO 12856 override the original intent of Section 313, resulting in reporting toxic chemicals used in all capacities throughout the base?





A.	Yes. EPCRA was written to apply to those facilities with a primary Standard Industrial Classification code of 20�39. However, EO 12856 (3�304) states that “each Federal agency shall comply with these provisions without regard to the Standard Industrial Classification (SIC) delineations that apply to the Federal agency’s facilities, and such reports shall be for all releases, transfers, and wastes at such Federal agency’s facility without regard to the SIC code of the activity leading to the release, transfer, or waste”.





Q.	If state right�to�know laws are more stringent than EPCRA, must Federal facilities comply with the state right�to�know requirements and EPCRA requirements as well?





A.	No. EO 12856 does not require Federal facilities to comply with state and local right�to�know requirements that are more stringent than EPCRA requirements. However, section 5�505 of the Executive Order does encourage such compliance.





Q.	Can EPA fine a Federal facility if the facility does not comply with EO 12856?





A.	No. EO 12856 does not give EPA the authority to fine Federal facilities. However, section 5�504 authorizes EPA to conduct reviews and inspections of Federal facilities as necessary to monitor compliance with toxic release inventory, pollution prevention, and community right�to�know reporting requirements as set out in sections 3�304 and 3�305. Section 5507 requires EPA to report annually to the President on Federal agency compliance with section 3�304 of the Executive Order.





Q.	What are the minimum criteria for a facility to meet that could result in the agency’s having to comply with EO 12856 for that facility?





A.	Each Federal agency will need to examine activities at its various facilities and determine which facilities meet threshold conditions of EPCRA section 313. Facilities can include government�owned contractor�operated (GOCO) facilities. Each Federal agency that either owns or operates a “facility” could potentially be required to comply with this Executive Order for any agency facility that meets certain criteria. For EPCRA section 313, the facility must have 10 or more full�time employees (i.e., 20,000 hours), and must meet or exceed “manufacture” or “process” or “otherwise use” thresholds for a toxic chemical.


Q. 	What is a Federal “facility” for EPCRA purposes?





A.	Section 2�201 of EO 12856 incorporates�by�reference definitions found in EPCRA, PPA, and implementing regulations. According to EPCRA section 329(4), a “facility” includes “all buildings, equipment, structures, and other stationary items which are located on a single site or on contiguous or adjacent sites and which are owned or operated by the same person (or by any person which controls, is controlled by, or under common control with, such person).” Under section 2�201 of EO 12856, the definition of “person” in EPCRA 329(7) is expanded to include Federal agencies, as defined in 5 USC 102 and 105.





�
Q.	Are Federal facilities on Guam “in the customs territory of the U.S.?”


A.	No. According to the customs regulations, Guam is not “in the customs territory of the U.S.” The “customs territory” includes the 50 states, the District of Columbia, and Puerto Rico. Because the definition of “state” under EPCRA section 329 includes certain territories and possessions outside the customs territory of the U.S. (including Guam, American Samoa, the U.S. Virgin Islands, and the Northern Mariana Islands), Federal facilities located in these U.S. territories and possessions are encouraged to abide in the spirit of EPCRA. Abiding by the spirit of EPCRA means planning for and preventing potential harm to the public through chemical releases, and observing the environmental protection hierarchy in the Pollution Prevention Act (i.e., source reduction, recycling, treatment, and disposal).





Q.	Who is responsible for EPCRA Section 313 reporting for Air Force installations that are contiguous with other DoD installations (e.g., Pope AFB and Fort Bragg)?





A.	If two installations are completely autonomous and one does not provide support for the other under an arrangement such as a host�tenant agreement, then the installations can be considered separate facilities and both report. Although this is not fully consistent with the definition of a “facility”, DoD policy is to report separately. The intent is not to remain under reporting thresholds, but to have realistic management control over the toxic chemicals and the reductions in their release to meet the 50% goal by 1999.





Q.	Who is responsible for EPCRA Section 313 reporting for Air Force installations that are contiguous with Government�Owned/Contractor�Operated (GOCO) facilities when each installation has separate EPA ID numbers and operate independently (e.g., Dobbins ARB and AF Plant 6)?





A.	If the Air Force installation and the GOCO are completely autonomous and the base does not provide support to the GOCO, then separate reports will be submitted.





Q.	Should a facility’s contracted and/or subcontracted work offsite at a non�Federally owned facility be included in Federal EPCRA reporting?





A.	No. Work conducted for a Federal agency at a non�Federally owned facility is not subject to Federal EPCRA activity thresholds. Federal agencies are only responsible for reporting on activities conducted by or for the Federal agency at Federal sites.





Q.	Are office buildings owned by the General Services Administration (GSA) or any other Federal agency considered “facilities” under Executive Order 12856?





A.	Yes. The General Services Administration is an Executive Branch agency as defined in EO 12856. Because any building would be considered a “facility” under EPCRA section 329(4), any office building that GSA (or any other agency) owns or operates could be subject to the requirements of the Executive Order if an EPCRA activity or reporting threshold for a toxic chemical has been met.





Q.	An agency is operating out of a building that is maintained, leased, or owned by the General Services Administration. Who is responsible for reporting under EPCRA section 313?





A.	Under EPCRA section 313, the owner or operator of a facility is responsible for reporting. If the owner of the facility has a “landlord or real estate interest only” in the operations conducted at the facility, then the obligation for reporting falls to the operator � who typically has the most knowledge of any toxic chemicals used at the facility. In this example, the agency is the operator and responsible for threshold determinations and release calculation � assuming that GSA had a “landlord or real estate interest only” in the facility. (Refer to Q&A #22 for a more detailed explanation of the term “landlord or real estate interest only.”)





Q.	Under Executive Order 12856, who is responsible for complying with EPCRA section 313 when a Federal agency leases property to a private sector firm? For example, assume the Bureau of Land Management (BLM), DOI, has a 5,000�acre piece of land (broken only by public rights�of�way). BLM leases 1,000 acres to a gas exploration corporation and 1,000 acres to a local farmer for grazing. Who should perform threshold determinations and release calculations?





A.	Under section 313, the owner or operator of a facility is responsible for reporting. According to 40 CFR 372.38(e), if any owner has a “landlord or real�estate interest only” in the property, then the reporting burden falls to the operator, who typically has the knowledge of the listed toxic chemicals used at the facility. The landlord/tenant relationship between the owner and operator must be determined by each federal facility. (Refer to Q&A #22 for a more detailed explanation of the term “landlord or real�estate interest only.”)





	In the example above, if BLM has more than a landlord interest in the lands it leases to a private sector firm(s), then BLM would consider the use of listed toxic chemicals by its tenant(s) in its threshold calculations. If thresholds are exceeded, BLM may choose to file Form R reports separately or jointly with its tenant(s), if the tenant(s) is subject to section 313 reporting. If BLM has only a landlord interest in the leased lands, then only tenants whose operations are classified in SIC codes 20 through 39 and have 10 or more fulltime employees will need to perform threshold determinations separately for EPCRA section 313 and be responsible for submitting a Form R for each listed toxic chemical used in excess of a reporting threshold. BLM is still responsible for reporting on any activities involving listed toxic chemicals above threshold amounts that take place at the remaining property that is not leased.





�
Q. 	A Federal agency owns property--either land or a building�-and leases that property to 	another entity. If the agency has no involvement in the operations other than as the lessor, 	is the agency required to comply with EPCRA section 313 requirements for that covered 	facility under EO 12856?





A.	No. According to 40 CFR 372.38(e), the owner of a covered facility is not required to comply with EPCRA section 313 requirements if that owner’s interest in the facility is limited to ownership of the real estate upon which the facility is operated. This interest is often referred to as a “landlord or real�estate interest only.” In general, if a Federal aguncy is in a simple landlord role and receives no service or benefit from a lessee (other than rent or a fee) and is not involved directly in the oversight or operation of the property, then the agency is not required to account for the lessee’s activities at that facility under EPCRA section 313. The operator of the covered facility, however, may be subject to the reporting requirements.


	An example of an agency’s having a “landlord or real estate interest only” is when an agency owns an air field, but is responsible only for supplying the heating and cooling to the buildings at the site. Because the agency does not directly support or provide oversight for the activity at the air field, the agency is considered to have a “landlord or real estate interest only” with respect to the facility. A second example is where a Federal agency leases a building to a manufacturing operation, but is responsible only for building upkeep and repair. Because the agency is in no way involved with the operation or oversight of the facility, it would not be required to report on the activities of that facility as a result of EO 12856.


Q.	To what governmental entities should Federal facilities with operations that straddle state or local jurisdictional lines report under EPCRA?


A.	The facility should report to all appropriate states or local jurisdictions in which the Federal facility is located.


Q.	A Federal facility is composed of two separate establishments and is filing two separate Form Rs for section 313 reporting. For Part I, section 4.5, what SIC codes should the facility list?


A.	For a Federal facility that has multiple establishments (“distinct and separate economic activities [that] are performed at a single location”), managers of individual properties have the option of reporting releases as separate establishments as long as the entire facility accounts for all of the releases of toxic chemicals. If a facility is filing separate release reports for each establishment, enter in Facility Identification, Part I, section 4.5 of the Form R report, only the SIC code of the establishment for which data is included in the report. The SIC code for the other establishments at the Federal facility would be included in the Form R reports for those establishments. Also, managers should check that the establishment is “Part of a facility” in Facility Identification, Part I, section 4.2 of the Form R report. Facility owners or operators should be aware that their establishments may be considered separate facilities and may receive separate TRI facility identification numbers.


Q.	An agency entity has buildings and other stationary structures located on multiple properties. All of the properties are contiguous and adjacent to each other. These contiguous and adjacent properties comprise vast tracts of land (e.g., most of Western Colorado). Are these buildings and other stationary structures � which are owned or operated by one agency but managed by several district offices and located on contiguous or adjacent properties � one agency facility for EPCRA reporting purposes?


A.	Yes. All of the buildings and other stationary items located on multiple contiguous or adjacent properties are part of one facility for EPCRA reporting. Therefore, the amount of each toxic chemical manufactured, processed, or otherwise used and the number of employees must be aggregated for all of these contiguous or adjacent properties to determine whether the entire facility meets reporting thresholds.


	A manager of an individual establishment, however, does have the option of filing as a separate establishment within a multi�establishment facility by submitting a separate Form R for releases and off�site transfers of toxic chemicals, if the aggregate activity and the full�time employee thresholds are met. If a manager chooses to file a Form R report for an establishment, he or she must check that the establishment is “Part of a facility” in Facility Identification, Part I, section 4.2 of the Form R report.


Q.	Federally�owned military bases may be occupied by multiple Department of Defense organizations. For example, operations may be simultaneously conducted by the U.S. Marine Corps, the U.S. Army, and the U.S. Navy at a military base. For reporting purposes, would this base be considered one facility or three separate facilities?


A.	According to 5 USC 105, all military departments are part of the Department of Defense, a Federal agency. This means that the entire base, regardless of whether multiple DOD organizations conduct operations on the property, is one facility for the purposes of EPCRA reporting, and quantities of toxic chemicals would be aggregated across the facility to determine activity thresholds. DOD is ultimately responsible for ensuring that all non�exempt releases and off�site transfers of the reportable toxic chemical are accounted for in the individual Form R reports.


Q.	Who is responsible for EPCRA section 313 reporting when multiple Federal agencies conduct reportable activities (manufacture, process, or otherwise use toxic chemicals in excess of the activity thresholds) at buildings located on one site? For example, the State of Washington owns land and leases buildings to NASA and DOE. DOE is the lessee and sole operator of Building A. NASA is the lessee of Building B; however, DOD and DOT also conduct reportable activities in Building B. DOD’s and DOT’s operations are not in support of NASA. Are NASA, DOE, DOD, and DOT considered separate facilities?


A.	Yes. When multiple Federal agencies manufacture, process or otherwise use toxic chemicals in excess of threshold amounts at buildings located on one site, each Federal agency is responsible for activities conducted by, or solely for, that Federal agency. In the above example, NASA, DOE, DOD, and DOT are all engaged in separate activities at one site. Each of these agencies would be considered an operator of a separate facility, and would separately determine chemical activity thresholds and report releases if appropriate.


Q.	Who is responsible for reporting under section 313 when a Federal agency leases property to one or more other Federal agencies? For example, the General Services Administration (GSA) owns an office park where five different Federal agencies (e.g., USDA, HHS, DOJ, HUD, EPA) lease five separate buildings.


A.	Under section 313, the owner or operator of a facility is responsible for threshold determinations, release calculations, and appropriate reporting. According to 40 CFR 372.38(e), if any owner has only a real�estate interest in the property, then the reporting burden falls to the operator, who typically has the knowledge of the toxic chemicals used at the facility. In the above example, if GSA (or another Federal agency) leases property to one or more Federal agencies, and GSA has only a lessor relationship with those agencies, each tenant Federal agency would be responsible for performing separate threshold determinations and release calculations under EPCRA section 313. If GSA has more than a landlord interest in the property, then GSA would consider the use of toxic chemicals by its tenants in its threshold determinations. Once thresholds are exceeded, GSA may choose to file one Form R for the entire facility or the tenants may file separate reports.


Q.	If one Federal agency is the primary tenant of a site, and it and other Federal agencies conduct operations on that site, how do those agencies meet EPCRA requirements for the site?


A.	The primary tenant of the site is responsible for reporting under EPCRA if the other agencies’ activities on that site are in support of that primary tenant. If the activities conducted by the other agencies on that site are independent of, and do not support the primary tenant, then each agency files its own EPCRA reports.


Q.	Does Executive Order 12856 require non�manufacturing contractors at GOCO facilities to comply with EPCRA section 313 just because non�manufacturing Federal facilities other than GOCO facilities must comply?


A.	No. EO 12856 does not create new or different legal obligations for private parties to report under EPCRA. However, a GOCO facility is also a Federal facility for the purposes of the Executive Order and may have contractual obligations to provide the Federal agency with the information the agency needs to fulfill reporting obligations under this Executive Order. Ultimately, it is the Federal agency that owns the facility and is responsible for ensuring compliance.


Q.	What if the contractor at a GOCO facility conducts operations that meet all of the EPCRA section 313 reporting criteria except for the SIC code classification. Does that Federal facility still have to report?


A.	Yes. The Federal facility must report, not the contractor. EO 12856 makes EPCRA section 313 applicable to Federal facilities without regard to SIC code. The Executive Order also requires each Federal agency to include the releases and off�site transfers from GOCO facilities when meeting the Federal agency’s reporting responsibilities.


Q.	Is a Federal agency responsible for reporting the releases and transfers from GOCO’s, even if the GOCO is not covered under EPCRA section 313 (e.g., the GOCO is not in SIC codes 2039)?


A.	Yes. Section 1�103 of the Executive Order requires all Federal agencies to include the releases and transfers at all facilities when meeting all of the Federal agency’s responsibilities under the Order. Executive Order section 1�104 further requires that Federal agencies take practical steps to obtain the information needed to comply with this Order from existing contractors.





Q.	We have a GOCO that does work for DoD within a larger GOCO that is not controlled by DoD, are we responsible for the whole GOCO?


A.	No. The controlling component is only responsible for reporting the operations of the GOCO that does work for DoD. The reverse is also true. If a DoD GOCO has a GOCO within it that does work for a non�DoD agency, the DoD component responsible for controlling the GOCO is only required to report the operations dedicated to the GOCO work that supports DoD.


Q.	A GOCO facility produces electrical components under contract to the U.S. Department of Energy (DOE). The GOCO contractor conducts all of its activities on property owned by the U.S. Department of Defense (DOD). Although the contractor leases DOD property, it provides no goods or services to DOD. Must DOD or DOE include the contractor’s uses of toxic chemicals when performing threshold determinations under EPCRA section 313?


A.	The determination of which agency is responsible for meeting section 313 requirements depends on the interest of those agencies involved. According to 40 CFR 372.38(e), the owner of a covered facility (DOD in this example) is not required to comply with EPCRA section 313 requirements if its interest in the facility is limited to ownership of the real estate upon which the facility is operated.


	If the contractor is the lessee as stated in the question, then DOE does not need to evaluate the contractor’s activities because the activities are not being performed at a DOE facility. If the contractor’s operations are covered within SIC codes 20 through 39, and the contractor has more that 10 full�time employees, the contractor will need to perform threshold determinations and be responsible for submitting a Form R report for each toxic chemical manufactured, processed, or otherwise used in excess of applicable thresholds.


Q.	A DoD GOCO performs work for DoD at a stand�alone facility but has only a small DoD staff. Does the Component that owns this facility have to report?


A.	Yes. The DoD Component that controls the GOCO still must report EPCRA information.


�
Q.	A GOCO performs only a small percentage of its work for DoD, is the DoD component that owns the facility required to report?


A.	The DoD component that owns the facility is only required the portion of the work that is done for DoD. Existing contracts will have to be modified to enable DoD to report that EPCRA information on that portion of the contractor’s work that supports DoD.


Q.	A GOCO produces products for the private sector, and only in the event of mobilization or a “ramp up” will the facility produce items for use by DoD, should the DoD Component that owns the facility report EPCRA information?


A.	No. Because DoD does not control the production at the facility except under special conditions the DoD Component that owns the facility is not required to report EPCRA information. If the facility begins continuous (longer than six months) production for DoD, then the DoD Component that owns the facility will be required to report EPCRA information.


Q.	A GOCO builds aircraft that are sold to foreign governments, non DoD agencies as well as DoD. Is DoD responsible for reporting all EPCRA information dedicated to the production of the aircraft?


A.	The DoD Component that owns the facility should work with the contractor to determine the portion of the production that directly supports DoD. This portion should be factored against EPCRA information to determine the amount of releases and offsite transfers that the DoD component should report to EPA and include in the CY 94 baseline. Alternatively, all the EPCRA information should be reported to EPA but not included in DoDs baseline.


Q.	If a Federal facility has a contractor�operated laboratory on its grounds, is the Federal facility required to report on the laboratory’s operations?


A.	If a toxic chemical is being used in a laboratory for research under the supervision of a technically qualified individual, the quantity of the toxic chemical may be exempt from threshold determinations and release reporting under the “laboratory activities” exemption. However, if the Federal facility determines that a significant quantity of the chemical is being used in an exempt activity, the facility should consider whether taking the exemption is consistent with the spirit of EO 12856.


Q.	Executive Order 12856 does not alter a GOCO facility’s responsibility to report under EPCRA section 313. As a result, EPA may receive two Form R reports that cover the same releases for a toxic chemical � one from the Federal agency and the other from the government contractor. Has EPA developed a method to avoid double�counting these releases when data are entered into the TRI data base?


A.	Yes. EO 12856 does not alter a GOCO contractor’s reporting responsibilities under EPCRA. Contractors will still be required to submit Form R reports if SIC code, full�time employee, and chemical threshold criteria are met. EPA will avoid the potential for double�counting caused by GOCO contractors and Federal agencies reporting for the same facility through programming changes to the database and associated search structure, or by entering only the more comprehensive, Federal facility data into the TRIS database. (GOCO contractor data would be maintained for compliance and enforcement purposes.)


	To help ensure that Federal reports and corresponding GOCO reports are properly identified, EPA is requesting that the Federal agency and contractor staff follow certain procedures to distinguish the Federal facility’s Form R reports from the contractor’s Form R reports. In particular, Federal facilities and contractors must complete Part I, section 4.1 of the Form R in a specific fashion. For example, part of a Department of Energy facility in Anytown, North Dakota, is operated by a contractor that has a legal obligation to report under EPCRA section 313. In section 4.1, Facility or Establishment Name, DOE would enter: U.S. DOE Anytown Plant. In filling out a separate Form R, the contractor would enter: U.S. DOE Anytown Plant � contractor name, in section 4.1.


	In addition, a Federal facility will be asked to submit copies of the contractor’s Form R reports along with the Agency’s Form R reports. If a Federal facility is unable to obtain the contractor’s Form R reports, the facility must, at a minimum, provide the following information in a cover letter: 


Contractor name;


Contractor’s technical contact; and


Contractor’s TRI facility name and address.





Q.	Will chemicals be added to or subtracted from the EPCRA toxic chemical and extremely hazardous substance lists?


A.	Yes. The EPCRA lists have evolved since the statute was passed in 1986. As more information has become available on the hazards and toxicity of chemicals, EPA has responded by identifying chemicals to be added to or taken off the EPCRA lists; EPA expects to continue this activity. When chemicals are added to or taken off the EPCRA lists, EPA always publishes a notice in the Federal Register. The trade press also reports changes to the EPCRA lists.


Q.	How does a Federal facility determine what toxic chemicals it has on�site?


A.	The are many ways a Federal facility can identify the toxic chemicals it has on�site. Here are some: (1) look for Material Safety Data Sheets (MSDS); (2) look at acquisition and procurement records; (3) examine existing environmental permits; (4) review process engineering records; and (5) look at chemical composition sheets provided by suppliers.


Q.	To what entities does a Federal agency operating a facility on Tribal lands report under EPCRA sections 302�313?


A.	Under 40 CFR 372.30, a Federal agency operating a facility on Tribal lands for which the agency must meet EPCRA section 313 requirements should submit its Form R reports to the US EPA and the Chief Executive Officer of the applicable Indian tribe. If the tribe has entered into a cooperative agreement with a State, then the facility must submit the report to the receiving entity designated in the cooperative agreement.


	Under EPCRA sections 302�312, a Federal agency should submit its reports to the SERC or TERC (whichever is designated by the Governor, the LEPC (this may be a Tribal entity), and the local fire department.


Q.	Do Federal facilities have to account for releases of toxic chemicals contained in fuel that is under active shipping papers?


A.	No. Except for the emergency notification requirements of section 304, EPCRA does not apply to the transportation of toxic chemicals. This includes toxic chemicals stored incident to transportation (EPCRA section 327).


Q.	What is the difference between the terms “toxic chemical” and “toxic pollutants”?


A.	The term “toxic chemical,” as used in EO 12856, means any substance listed under section 313(c) of EPCRA. (See 40 CFR 372.65.) “Toxic pollutants,” as defined in EO 12856, include toxic chemicals as well as any of the following: “extremely hazardous substances” defined by section 329(3) of EPCRA; hazardous wastes defined under the Resource Conservation and Recovery Act (RCRA); hazardous air pollutants under the Clean Air Act (CAA); or, other chemicals, provided that the Federal agency lists these pollutants in its August 3, 1994 strategy and makes yearly public reports on agency progress in reducing the chemical’s use and release. The term “toxic pollutants” does not include hazardous waste that resulted from remedial action before the date of this order (section 2�107).


Q.	What Federal facilities are subject to EPCRA section 313 reporting under EO 12856?


A.	According to Executive Order 12856, EPCRA section 313 applies to each Federal facility, both government�owned/government�operated and government�owned/contractor�operated, that has 10 or more full�time employees (equivalent of 20,000 hours per year), and meets or exceeds the “manufacture” or “process” or “otherwise use” thresholds for any toxic chemical.


Q.	Is a Federal facility meeting the employee hours and “manufacture, process, or otherwise use” thresholds required to report if it had no releases of toxic chemicals during the calendar year?


A.	Yes. The requirements for reporting under section 313 are based only on the number of employees and the quantity of a toxic chemical that was manufactured, processed, or otherwise used during the calendar year. The amount of toxic chemical released does not affect the reporting requirements (except in the case of exemptions for articles). The facility would report “zeros” or “NA” (not applicable), in the release estimate sections of the Form.


Q.	Other than those chemicals on the EPCRA section 313 list, for what chemicals do Federal facilities have to submit a Form R report?





A.	None. Reporting on any non�listed chemical is voluntary. However, if a Federal agency wishes to submit a report voluntarily for chemicals not on the EPCRA section 313 list, the agency must identify the non�listed chemicals in its pollution prevention strategy (which the agency should have submitted to EPA by August 3, 1994).





Q.	Should a Federal facility submit a Form R report for a chemical other than one on the EPCRA section 313 list if it would like the additional chemicals included in the agency’s 50percent reduction goal?





A.	A Federal facility may submit a Form R report for chemicals other than those listed under EPCRA section 313, if the agency has identified the non�listed chemicals in its pollution prevention strategy. However, the Executive Order does not require the agency to file a Form R for these non�listed chemicals. The Form R should be used only if the information concerning the non�listed chemical can be represented adequately on the Form R (e.g., the releases can be represented in pounds/year not in some other units).





Q.	If a Federal facility voluntarily submits a Form R report for a non�listed toxic pollutant, what chemical identity should the facility use in Part II, Section 1 of the Form R report?





A.	When a Federal facility reports on releases of a toxic pollutant that does not appear on the EPCRA section 313 list of chemicals, a facility should use either the specific Chemical Abstract Service (CAS) number and the chemical name for that CAS number found in the 9th Collective Index; or the CAS number and the most commonly used chemical name. Whatever name the facility uses must be consistent with the name used on the agency’s pollution prevention strategy.





Q.	How should a Federal facility report its facility name on the Form R report?





A.	A Federal facility should report its facility name on page one of the Form R reports (Section 4.1). It is very important that the Federal agency name precede the specific plant or site name, as shown in the following example:


U.S. DoD USAF Minot AFB ND





A.	GOCO contractor at a Federal facility should report its names as shown in the following example: U.S. DoD USAF AF Plant 6 GA





Q.	For Part I, section 4.1 of the Form R, how should Federal departments and agencies determine the SIC code(s) for reporting activities being performed at Federal facilities?





A.	All Air Force facilities should use SIC code 9711, the SIC code for facilities involved in national defense.





Q.	Within military installations, all mail is delivered to and distributed within these installations by specialized mail codes, zip codes, or both. If a facility has no street address, how should the Federal facility complete the street address data element within Part I, section 4.1?





A.	The Federal facility should report whatever identifier is used to identify the physical location as the facility address (e.g., 3 Miles south of I�30 and I�95). If the facility receives no mail at this location, the facility should report the mailing address information in the space provided in Part I, section 4, 4.1.





Q.	How should a Federal facility begin tracking releases, on�site waste management and source reduction activities, and offsite transfers involving reportable toxic chemicals?





A.	Federal facilities can access much of the information needed to calculate releases, on�site waste management activities (i.e., disposal, treatment, recycling, and energy recovery), and off�site transfers from sources at the site. For example, a release through an air stack or to a receiving stream may be estimated from the appropriate air and water permits. Permit applications may also include the mathematical equations that were used to calculate permitted release amounts. These equations potentially could be modified and used to calculate releases for section 313 reporting purposes. Reaction equations and engineering notes also may provide a good source of information for release calculations and on�site waste management activities. For off�site transfers, annual or biannual RCRA reports provide an excellent source of information. These reports refer to specific hazardous waste manifests. From the manifests, off�site transfers can be estimated. Invoices and shipping receipts are essential if a reportable toxic chemical that is not a RCRA waste, is sent offsite for recycling or disposal.





Q.	How does a Federal facility determine if it has met the 10 or more full�time employee threshold under section 313?





A.	A “full�time employee” for the purpose of section 313 reporting, is defined as 2,000 work�hours per year. In other words, if the total number of hours worked by all employees is 20,000 hours or more, the Federal facility meets the “full�time employee” threshold.





Q.	Does the full�time employee determination include the hours worked by field, clerical, or professional staff whose office is in the same building as the production staff actually using the toxic chemical?





A.	Yes. The facility must count all hours worked by all employees toward the facility’s employee determination, regardless of where the employees are on the facility grounds. Hours worked off�site by administrative support or other staff employed by the facility also count toward the facility’s employee determination if such work is performed for the benefit of the facility. The facility also must count any hours worked on�site by the facility’s contractors.





Q.	An agency performs different activities at one location. For which activities should the agency count quantities of any toxic chemical in making its section 313 threshold determinations?





A.	All quantities of section 313 chemicals “manufactured, processed, or otherwise used” in all non�exempt activities at a facility should be counted in threshold determinations.





Q.	If a Federal facility manufactures 19,000 pounds of a toxic chemical and imports another 7,000 pounds of that same chemical during the reporting year, is the facility required to report for this chemical?





A.	Yes. For the reporting year, the Federal facility would have exceeded the manufacture threshold of 25,000 pounds ([19,000 manufacturing] + [7,000 importing] = 26,000) for this toxic chemical. Note that importing is the equivalent of manufacturing, and therefore the two “manufactured” quantities must be added for threshold determinations.





Q.	If a Federal facility’s supply system imports a toxic chemical in excess of a threshold amount, is the facility required to report releases of that toxic chemical under section 313?





A.	Yes. Under the authority of EPCRA section 313, EPA defines “manufacture” to mean produce, prepare, compound, or import (40 CFR 372.3). If a Federal facility causes more than 25,000 pounds of a toxic chemical to be imported, it has exceeded the “manufacture” threshold and is subject to the release reporting requirements for that toxic chemical. A facility would “cause” a toxic chemical to be imported by specifically requesting a product (containing the toxic chemical) from the a foreign source or requesting a product known to be only available from a foreign source. If, after receipt, the Federal facility processes 25 thousand pounds or otherwise uses 10 thousand pounds of that chemical, then the Federal facility must report releases of that chemical.





Q.	If a toxic chemical is purchased in the U.S., shipped out of the country to a U.S. facility located overseas, and then brought back to the U.S., is this toxic chemical “imported?”





A.	As long as a toxic chemical remains under U.S. government control, although it may leave the country and later re�enter, it is not “imported” for purposes of EO 12856.





Q.	If a Federal facility buys 10,000 pounds of a listed chemical in 1993 and creates a mixture, (for example a metal cleaning bath), and then uses the bath in 1993 and 1994, how does it determine section 313 thresholds for each year?





A.	In this situation, the section 313 threshold applies to the total amount of the chemical “otherwise used” during the calendar year. For the first year (1993), the Federal facility would count the entire 10,000 pounds of the toxic chemical and any amount added to the bath during that year toward the “otherwise use” threshold. During the second year (1994), only the amount of the chemical added to the bath during that year would be counted toward the section 313 “otherwise use” threshold determination.





Q.	Are warehouses subject to the threshold determinations of section 313?





A.	Warehouse operations can require threshold determinations. Thresholds are based on manufacture, process, or otherwise use of a toxic chemical at the facility. Repackaging (e.g., pouring the contents of a 55 gallon drum into smaller containers) at a warehouse is considered processing and the repackaged quantities of the toxic chemicals must be counted in the facility’s “process” threshold determinations. Simply receiving, storing, relabelling, distributing, or reshipping already pre�packaged quantities from a shipment of such packages is not considered “manufacture, process, or otherwise use.”





Q.	A Federal agency is remediating a toxic chemical that was released a number of years earlier. Must the Federal facility include the toxic chemical being remediated in threshold determinations, release calculations, and reporting?





A.	Quantities of remediated toxic chemicals are not included in section 313 threshold determinations, because remediation is not “manufacturing, processing, or otherwise use.” However, if the Federal facility engages in other activities involving the same toxic chemical, and exceeds the manufacturing, process, or otherwise use thresholds for the chemical; the facility must report releases, transfers, or other appropriate quantities of that toxic chemical that occur as a result of the remediation activities.





Q.	A private contractor conducts recycling operations involving toxic chemicals on�site at many Federal facilities. The contractor conducts these operations under contract to the Federal facilities, but the contractor owns and operates the equipment. Must a Federal facility consider operations like this in making threshold determinations and release calculations for section 313 toxic chemicals, if the Federal facility does not own or operate the stationary items used in the recycling operations?





A.	Yes. A Federal facility should include the toxic chemicals used in operations of contractors under its control in threshold determinations and release reporting for section 313, even if the Federal facility neither owns or operates the equipment used in the contractor’s operations. In the above example, the private contractor, under contract to the Federal facility, conducts recycling operations involving toxic chemicals on�site at a Federal facility, and uses equipment that the contractor owns and operates. The contractor is under the control of the Federal facility, and the facility should include the toxic chemicals used in the contractor’s operations in facility threshold determinations and release reporting.





Q.	A Federal facility allows a company to apply waste oil containing a toxic chemical on unpaved roads to control dust. Does the facility have to consider the quantity of a toxic chemical applied in the waste oil for its threshold determinations and release calculations?





A.	Yes. In its threshold determinations and release calculations, the facility would include the quantity of any toxic chemical contained in the waste oil applied to its unpaved roads to control dust, because the facility is otherwise using the chemical. Even though the waste oil is used in grounds maintenance, the oil is not a product that is available in a similar type or form as a consumer product.


Q. 	How do I report on fuel burned at our facility?





A.	Facility is defined under 40 CFR 372.3 as “all buildings, equipment, structures, and other stationary items which are located on a single site ...”.





	Aircraft Fuel: Since aircraft are not stationary items, the releases associated with the combustion of aircraft fuel would not be reported.





	Motor Vehicle Fuel: Since vehicles also are not stationary items, the releases associated with the combustion of motor vehicle fuel would not be reported.





	Facility Equipment Fuel: The motor vehicle exemption does not apply to use of fuel or lubricants for stationary process equipment such as pumps or compressors. Likewise, fuels used for furnaces, boilers, heaters, or any stationary source of energy are not exempt (the personal use exemption could apply in this case for fuel burned to provide heat for employee comfort provided this is the intended use of the fuel).





Q.	Are the toxic chemicals contained in fuel used to refuel an aircraft operated by a Federal facility exempt from threshold determinations and release reporting?





A.	Yes. Toxic chemicals contained in fuel used to refuel an aircraft that is operated by a Federal facility are exempt from threshold determinations and release calculations because of the “motor vehicle maintenance” exemption.





Q.	Is the use of ethylene glycol to de�ice wings of aircraft operated by a facility exempt from the requirements of EPCRA section 313 under the “motor vehicle maintenance” exemption?





A.	Yes. The use of ethylene glycol to de�ice wings of aircraft operated by a Federal facility is considered to be a form of motor vehicle maintenance. Because of the “motor vehicle maintenance” exemption, the ethylene glycol is exempt from the requirements of EPCRA Section 313.





Q.	Do the exemptions available under EPCRA section 313 apply to Federal facilities?





A.	The exemptions listed under EPCRA section 313 apply to Federal facilities in exactly the same way as they apply to industry.


�
ARTICLES





Q.	In its manufacturing operations, a Federal facility uses a catalyst that is in pellet form and contains a toxic chemical. No releases of the toxic chemical occur during the use of the pellets. Is this catalyst an “article,” making the quantity of toxic chemicals in the pellets exempt from release reporting under EPCRA section 313?





A.	Under 40 CFR 372.3, an “article” is “a manufactured item which: (1) is formed to a specific shape or design during manufacture; (2) has end use functions dependent in whole or in part upon its shape or design during end use; and (3) does not release a toxic chemical under normal conditions of processing or use of that item at the facility or establishment.” Some catalysts are formed to a specific shape and their end use functions are dependent on this shape (e.g., spore structure, internal surface area). Many catalysts, however, degrade during use and could release over 0.5 pounds of a toxic chemical over the course of a year. All three of the above conditions must be met if the quantity of the toxic chemical in the catalyst is to qualify for the “article” exemption.





Q.	Is the lead contained in batteries exempt from threshold determinations and release reporting under EPCRA section 313?





A.	If a battery containing lead is used as an “article,” and there are no releases of lead from the battery (e.g., the battery is maintenance free), then the lead would be exempt under the “article” exemption (40 CFR 372.38(a)) from threshold determinations and release reporting.





Q.	A Federal shipyard facility cuts port�holes into metal plates separated by seams. The plates contain nickel, and cutting them releases fumes. The facility then produces grindings when it further grinds the metal port hole to its final shape. For the plates to retain “article” status under EPCRA section 313, total releases to all media must be less than 0.5 pounds/year. Does this cut�off value apply separately to releases from each type of “processing” or “otherwise use,” or to aggregate releases from all “processing” or “otherwise use” of the same type of item?





A.	The 0.5 pounds/year release cut�off value applies to aggregate releases from the same type of item being processed or otherwise used in any manner at the facility. This value applies to the total aggregate releases of the toxic chemical from both steps of the process. Therefore, to reach the 0.5 pounds/year value, a facility should add any releases from grinding to those from cutting.


�
DE MINIMIS





Q.	A Federal facility “otherwise uses” toluene, a toxic chemical, in two ways. In one “otherwise use,” toluene is in a product below the de minimis level, and is therefore exempt from threshold determinations and release reporting under EPCRA section 313. In the second “otherwise use,” toluene is in a product in an amount greater than the de minimis level and is used in excess of the 10,000�pound “otherwise used” threshold. Because the facility must prepare a Form R for toluene, must the facility report all of the releases and off�site transfers in the report, including those that qualified for the “de minimis” exemption?





A.	No. If a facility has multiple uses of a single toxic chemical, and one of those uses meets the criteria for an exemption, then the quantity of the toxic chemical that meets the criteria for the exemption is exempt from threshold determinations and release reporting requirements. In the above example, the facility must file a Form R for toluene and must report all releases and off�site transfers of toluene that result from all non�exempt uses of the chemical.


LABORATORY ACTIVITIES





Q.	Are laboratories exempt from EPCRA section 313 reporting?





A.	Not necessarily. The type of the laboratory activity and conditions under which the activity occurs determine whether the quantity of a toxic chemical manufactured, processed, or otherwise used qualifies for the “laboratory activities” exemption. Agency managers should not assume that quantities of toxic chemicals are automatically exempt from section 313 requirements because the facility has “laboratory” in its name. The listed chemical must be used directly in, or produced as a result of, a laboratory activity at the Federal facility; and the manufacture, process, or otherwise use of the listed chemical must occur under the supervision of a “technically qualified individual” as defined in 40 CFR 720.3(ee). Nonexempt activities include not only the use of a toxic chemical in an experiment, but also toxic chemicals used to clean laboratory glassware and maintain laboratory equipment. Toxic chemicals in pilot plant scale operations, laboratories that produce specialty chemicals, and activities conducted outside the laboratory (e.g., wastewater treatment, photo processing) are not exempt.





Q.	A laboratory (e.g., quality control, area control, etc.) is part of a Federal facility. Are the toxic chemicals associated with the laboratory activities exempt from the threshold determinations and release reporting requirements of section 313, even if the facility as a whole is not exempt from section 313 requirements?





A.	Under authority of EPCRA section 313, EPA issued a “laboratory activities” exemption (40 CFR 372.38(d)) that applies to quantities of toxic chemicals manufactured, processed, or otherwise used in a laboratory for quality control, research and development, and other laboratory activities. The quantities of toxic chemicals associated with the laboratory activities are exempt from threshold determinations and release reporting as long as the chemicals are: Used directly in, or produced as a result of, a laboratory activity; Manufactured, processed, or otherwise used under the supervision of a “technically qualified individual” as defined under 40 CFR 720.3(ee); and Not part of specialty chemical production or pilot plant scale activities.





	If a laboratory is part of a larger facility, only those toxic chemicals used in laboratory activities can be considered for the exemption. A facility must still determine if quantities of toxic chemicals used in other activities trigger any activity threshold (i.e., manufacture, process, or otherwise use).





Q.	A Federal facility sends samples of manufactured products containing toxic chemicals to an on�site laboratory for quality control purposes. Are the quantities of the toxic chemicals contained in the samples exempt from the facility’s EPCRA section 313 threshold determinations as a result of the “laboratory activities” exemption (assuming all other “laboratory activities” exemption criteria are met)?





A.	No. Under section 313 of EPCRA, Federal facilities are required to include in their threshold determinations any quantity of a toxic chemical that is manufactured, processed, or otherwise used. The “laboratory activities” exemption (40 CFR 372.38(d)) only applies to the toxic chemicals used within the laboratory setting, not to the on�site manufacturing, processing, or otherwise using (and associated releases) of the toxic chemical prior to the time the sample was sent to the laboratory.





Q.	Are the toxic chemicals used in the following marine engine testing operations exempt from threshold determinations or release reporting requirements of EPCRA section 313 under the “laboratory activities” exemption: (a) testing production engines intended for sale in specialized engine test cells; 





(b)	testing engines for research and development purposes in specialized engine test cells; © testing for research and development purposes in open water bodies?


		


A.	Yes. All of the noted operations are considered “product testing,” and the toxic chemicals used in the “product testing” are exempt from the threshold determinations or release reporting requirements of EPCRA section 313 under the “laboratory activities” exemption.





Q.	A toxic chemical is used in an experiment at one Federal facility (in a manner consistent with the “laboratory activities” exemption criteria) and is moved to another, non�contiguous facility to continue the experiment. The toxic chemical used in both laboratory activities meets the criteria for claiming a “laboratory activities” exemption under EPCRA section 313. Can the toxic chemical be moved from one facility to another to continue an experiment and remain exempt under the “laboratory activities” exemption for threshold determinations and release reporting?





A.	Yes. If a Federal facility conducts experiments using a toxic chemical, and that toxic chemical is moved from one laboratory to another laboratory at a different facility to continue the experiment, the quantity of the toxic chemical used in the experiment is exempt from threshold determinations and release reporting if both laboratories’ activities qualify under the EPCRA section 313 “laboratory activities” exemption (40 CFR 372.38(d)).





Q.	A research laboratory at a Federal facility uses a toxic chemical in an experiment that is carried out under the supervision of a technically qualified individual. Additional quantities of the same toxic chemical are also used at the Federal facility for non�laboratory activities. Which quantities of the toxic chemical must be included in threshold determinations and release calculations?





A.	The Federal facility may exclude the quantity of the toxic chemical used in the exempted laboratory activity from threshold determinations and release reporting. All other quantities of the toxic chemical that are not included in the “laboratory activities” exemption and are not otherwise exempt (e.g., routine janitorial and facility grounds maintenance) must be included in threshold determinations and release calculations.





Q.	A Federal facility tests specific components of a machinery line. The facility’s functions include testing for durability of the engines, hydraulic systems, power trains, electrical systems and transmissions; building prototypes of products; and qualitative and quantitative analytical materials testing in a chemical laboratory. Because these activities are test�, development�, and research�oriented, are the toxic chemicals used in these activities eligible for the “laboratory activities” exemption?





A.	Yes. Equipment and component testing are the equivalent of a laboratory activity. Thus, the toxic chemicals used in these activities qualify for the “laboratory activities” exemption (40 CFR 372.38(d)) and are exempt from the threshold determinations and release reporting requirements of EPCRA section 313.





Q.	The “laboratory activities” exemption under EPCRA section 313 does not apply to “specialty chemical production.” What is “specialty chemical production?”





A.	“Specialty chemical production” is producing toxic chemicals in a laboratory setting and distributing these chemicals in commerce, or using them in non�laboratory activities at the same Federal facility or elsewhere. For the purposes of compliance with EO 12856, the term “distributed in commerce” includes shipping to other Federal or non�Federal facilities.


MOTOR VEHICLE MAINTENANCE





Q.	What activities related to motor vehicles are reportable under EPCRA section 313?





A.	The quantity of a toxic chemical used in motor vehicles that are operated by a Federal facility is exempt from threshold determinations and release calculations. This includes any product used in or on the vehicle to maintain or operate the vehicle (except aircraft and missiles, see section 6a(1)(e) “Aircraft/Missile Maintenance” of the AF TRI guidance).





Q.	Must a Federal facility include the quantity of toxic chemicals in vehicle exhaust emissions in annual facility release estimates under EPCRA section 313?





	No. Toxic chemicals used to maintain motor vehicles operated by the facility are exempt from threshold determinations and release calculations under the “motor vehicle maintenance” exemption. The release or coincidental manufacture of toxic chemicals from an activity that meets the criteria for an exemption are themselves exempt. Therefore, vehicle exhaust emissions should not be counted toward threshold determinations or release calculations if the vehicle is operated by the facility.


PERSONAL USE





Q.	Should quantities of toxic chemicals present in office supplies and similar products be included in threshold determinations or release reporting under EPCRA section 313?





A.	No. EPA does not require a covered Federal facility to account for quantities of toxic chemicals in office supplies (e.g., correction fluid, copier machine fluids, etc.) when the facility performs threshold determinations or release reporting. Although toxic chemicals in office supplies are not specifically exempt in the regulation, EPA interprets these items to be personal use items and the chemicals contained in them are exempt from threshold determinations and release reporting under the “personal use” exemption.





Q.	A printing shop within a Federal facility uses cylinders of ammonia gas in blueprint machines. The shop uses a total of 12,000 pounds per year in this operation and does not manufacture, use, or process any other quantities of ammonia. Is the quantity of ammonia used in the blueprint machines equivalent to an office supply item and exempt from the reporting requirements of EPCRA section 313 because of the “personal use” exemption?





A.	No. Blueprint machines are not considered typical office supply items, and, therefore, the chemicals used in them do not meet the criteria for the “personal use” exemption under EPCRA section 313. (See 40 CFR 372.38(c)(3).) Because the Federal facility uses 12,000 pounds per year of ammonia, the facility exceeds the 10,000�pound “otherwise use” threshold and must report for ammonia.





Q.	Military bases include areas designated for private housing and barracks. Can the “personal use” exemption under EPCRA section 313 be applied to toxic chemicals used at military housing (e.g., heating oil, janitorial chemicals, pesticides)?





A.	Toxic chemicals in products commonly used at military bases could be exempt from EPCRA section 313 requirements for various reasons. For example, a toxic chemical in heating oil used solely for employee comfort is exempt because of the “personal use” exemption (40 CFR 370.39(c)(3)). Chemicals in pesticides or fertilizers used to maintain lawns or facility grounds would be exempt under the “routine janitorial and facility grounds maintenance” exemption (40 CFR 372.38(c)(2)). Chemicals in substances used to clean or disinfect showers or restrooms could also be exempt under the “routine janitorial and facility grounds maintenance” exemption if the toxic chemical is present in a similar type or form as a consumer product.


Q. 	Are base hospitals covered by Section 313?





A.	Toxic chemicals used for the personal use of employees such as drugs are covered by the 	Personal Use Exemption. Hospital activities (e.g., toxic chemcials used for X�ray 	development) must be reported if threshold levels are reached at the facility.


Q.	Some Federal facilities have on�site firing ranges that are available exclusively for facility 	personnel to use for recreational target practice. Would quantities of toxic chemicals used 	at these firing ranges (e.g., lead contained in bullets) be included in threshold 	determinations and release calculations under EPCRA section 313?


A.	The quantity of toxic chemicals used at a recreational firing range located at a Federal �	facility would be exempt from threshold determinations and release reporting under the 	“personal use” exemption only if the range is used exclusively for recreational purposes. 	If, however, firing practice is required by the facility to improve job performance, then 	the toxic chemicals used at the firing range would be subject to the requirements of 	EPCRA section 313, because the practice is for mission�oriented purposes and is 	considered “otherwise use.” Also, if the firing range is used for both recreational and 	non�recreational purposes, only the quantity of the toxic chemical used for 	non�recreational purposes must be included in threshold determinations and release 	calculations.


STRUCTURAL COMPONENT





Q.	Would the maintenance of a runway be exempted under structural component use?


A.	Yes. Maintaining the physical integrity of a runway is exempt.


Q.	A Federal facility purchases wood pilings treated with creosote�tar to support its piers. 	Gradually, the creosote, a toxic chemical, is released from the pilings into the water. For 	purposes of complying with EPCRA section 313, is the creosote exempt from threshold 	determinations and release reporting under the “structural component” exemption?


A.	Yes. Releases of a toxic chemical from a structural component as a result of natural 	degradation are exempt from threshold determinations and release reporting under 	EPCRA section 313. Because the pilings are incorporated into the facility’s structures 	(i.e., docks), the creosote contained in the pilings is exempt as a structural component. 	(See 40 CFR 372.38(c)(1).)


Q.	If a Federal facility builds a new structure or modifies an existing structure on�site, must 	the facility include toxic chemicals that are part of the new structure (e.g., the copper in 	copper pipes) in threshold determinations and release reporting under EPCRA �	section	313?


A.	No. Toxic chemicals that are incorporated into the structural components of a Federal 	facility (e.g., the copper in copper pipes) or that are used to ensure or improve the 	structural integrity of a structure (e.g., paint) are exempt from threshold determinations 	and release reporting requirements because of the “structural component” exemption (40 	CFR 372.38(c)(1)). As a result of the exemption, the Federal facility is also not required 	to report the releases of toxic chemicals that result from “passive” degradation 	(degradation or corrosion that occurs naturally in structural components of facilities).


Q.	A Federal facility operates stationary cranes at a port. When painting the cranes, volatile 	solvents are released to the atmosphere. Does the facility have to report these releases 	under EPCRA section 313, or is such an activity exempt under the “structural 	component” exemption?


A.	The “structural component” exemption under EPCRA section 313 (40 CFR 372.38(c)(1)) 	applies to toxic chemicals that are structural components of the facility or that are used to 	ensure or improve the structural integrity (e.g., copper in copper pipes used for the 	plumbing in the facility, paint). If the cranes are fixed, then they would be considered part 	of the structure of the facility. Painting conducted to maintain their physical integrity, 	therefore, (e.g., prevent natural degradation) is consistent with the “structural component” 	exemption, even though volatile solvents in the paint do not become part of the structure.


Q.	Does the “structural component” exemption under EPCRA section 313 apply equipment 	which regularly suffers abrasion, such as grinding wheels and metal�working tools? What 	criteria can a Federal facility use to decide which pieces of equipment are structural 	components and which are not?


A.	The EPCRA section 313 “structural component” exemption (40 CFR 372.38(c)(1)) would 	not apply to grinding wheels and metalworking tools. Because of the nature of their use, 	these items are intended to wear down and to be replaced, which would be considered 	“active” degradation. The “structural component” exemption only applies to “passive” or 	natural degradation of structures and equipment such as pipes.


�
ROUTINE JANITORIAL OR FACILITY GROUNDS MAINTENANCE USE





Q. 	An agency entity cleans prison cells as part of its routine janitorial practices. Are the toxic 	chemicals used in these activities exempt from threshold determinations and release 	reporting requirements under the “routine janitorial or facility grounds maintenance” 	exemption of EPCRA section 313?


A.	Yes. Toxic chemicals used in routine janitorial activities, such as those contained in 	cleaning products used when cleaning prison cells, are exempt under the “routine 	janitorial or facility grounds maintenance” exemption from both threshold determinations 	and release reporting requirements of EPCRA section 313, as long as the products are 	similar in type or concentration to those available to consumers.


Q. 	Is facility equipment maintenance included under “routine janitorial maintenance?”


A. 	Process�related equipment maintenance in support of the major functions of the facility 	should not be covered by the routine janitorial/facility grounds maintenance exemption.


Q. 	Are toxic chemicals used to maintain recreational components of a Federal facility 	subject to EPCRA section 313 reporting requirements?


A. 	No. Toxic chemicals used to maintain a facility’s recreational activities (e.g., cleaning 	swimming pools) are exempt from EPCRA section 313 threshold determinations and 	release reporting requirements under the “routine janitorial or facility grounds 	maintenance” exemption (40 CFR 372.38(c)(2)).


Q. 	A Federal training facility disinfects the bathroom floors of the barracks using a cleaning 	solution that contains a toxic chemical. The cleaning solution is purchased in 50�gallon 	drums, but the concentration of the toxic chemical is exactly the same as the 	concentration found in a consumer product. For the purposes of EPCRA section 313, is 	the quantity of the toxic chemical in the solution exempt under the “routine janitorial or 	facility grounds maintenance” exemption, or does the size of the container negate this 	exemption?


A. 	A toxic chemical that is part of a cleaning solution purchased in a concentration similar to 	available consumer products and used in routine janitorial activities, is exempt from 	EPCRA section 313 reporting requirements under the “routine janitorial or facility 	grounds maintenance” exemption regardless of the size of the packaging.


Q. 	Would all janitorial or other custodial activities performed at a Federal hospital qualify 	for the “routine janitorial and facility grounds maintenance” exemption? In particular, 	would toxic chemicals used to sterilize rooms and equipment be exempt from the 	threshold determinations and release reporting requirements of EPCRA section 313?


A.	 A Federal hospital that uses a product containing a toxic chemical similar in type or 	concentration to a consumer product may exempt the quantity of the toxic chemical from 	threshold determinations or release reporting if the hospital uses the product for janitorial 	activities (e.g., cleaning hallways and rooms). However, products containing toxic 	chemicals that are used at a Federal hospital to sterilize equipment are subject to 	threshold determinations and release reporting, because sterilizing equipment is 	considered an operational or equipment maintenance activity not a routine janitorial 	activity.


WATER INTAKE/COMPRESSED AIR USE





Q. 	Would a toxic chemical present in compressed air be exempt under the “intake water 	and/or air” exemption under EPCRA section 313? What if the same toxic chemical is 	present in process emissions?


A. 	The “intake water/air” exemption of EPCRA section 313 (40 CFR 372.38(c)(5)) exempts 	the use of toxic chemicals present in air used either as compressed air or as a part of 	combustion. The quantity of toxic chemical in the compressed air would be exempt from 	threshold determinations. If that same toxic chemical is present in air emissions only 	because it was in the compressed air fed to a piece of equipment or process, then the toxic 	chemical would also be exempt from release reporting requirements under EPCRA 	section 313.


OTHER





Q.	If a quantity of a toxic chemical meets the criteria for a reporting exemption under EPCRA section 313, should it be included on the Form R report Part II, section 4.1: Maximum Amount of the Toxic Chemical On�Site at Any Time During The Calendar Year?


A.	No. If a Federal facility uses a toxic chemical in a manner that meets the criteria for a reporting exemption, that amount of the toxic chemical is exempt from threshold determinations and release reporting requirements. If a Form R report is required because of other, non�exempt uses, exempted quantities should not be included in calculations for Part II, section 4.1.


Q.	Do the reporting requirements of EPCRA section 313 overlook the possibility that a toxic chemical can lose its identity during a process that involves a chemical reaction? Is a release simply the difference between process “input and output” volumes?


A.	No. EPA recognizes that toxic chemicals may be consumed in a process. When some or all of a toxic chemical is consumed during a process, mass balance (i.e., the use of “inputs and outputs” to calculate releases) may not be a suitable method for facilities to estimate releases. 


	Facilities are encouraged to use available monitoring data, emissions factors, or engineering judgement (whichever is most appropriate) to calculate releases.


Q.	A Federal facility that produces electricity by burning coal stores the coal in an on�site stockpile that is exposed to the outside atmosphere. The facility meets one of the activity thresholds for filing a Form R report for benzene, a toxic chemical. Because the stockpiled coal contains benzene and is exposed to the outside atmosphere, must all the benzene in the coal be reported on the Form R report as an on�site release to land?


A.	No. A Federal facility does not have to report toxic chemicals contained in an on�site stockpile as an on�site release to land if the stored material is intended for processing or use. However, any quantity of toxic chemical that escapes to the air or remains in the soil from the stockpiled material (e.g., evaporative losses to air, material leached to the ground, etc.) must be reported as an on�site release to the environment. Also, once a Federal facility meets the criteria for filing a Form R report for a toxic chemical (such as benzene), all non�exempt releases of that chemical at the facility are to be included in the Form R report. (Note: Benzene is typically present in coal below the de minimis level and if this is the case, the quantity of benzene in coal is exempt from threshold determinations and release reporting under EPCRA section 313.)


Q.	Through natural migration, toxic chemicals released in prior years may shift between environmental media. How is the migration of a toxic chemical between environmental media considered for Form R reporting?


A.	Natural migration between environmental media of a toxic chemical previously released to the environment are not subject to the reporting requirements of EPCRA section 313. The initial release of the toxic chemical to the environment during the reporting year is reportable on the Form R. However, the natural migration of the chemical between environmental media in subsequent reporting years is not reportable. For example, seepage of a toxic chemical from a landfill to groundwater does not have to be reported under EPCRA section 313.


Q.	A Federal facility has a liquid waste stream containing a reportable toxic chemical that is incinerated on�site. The incineration is 99.9 percent efficient in destroying the reportable toxic chemical. The remaining 0.1 percent of the reportable toxic chemical is released to the air as a gaseous waste stream. Does the Federal facility also need to report this gaseous waste stream in the waste treatment section of the Form R report for the reportable toxic chemical?


A.	No. The Federal facility does not need to report the gaseous waste stream in Part II, section 7A of the Form R report, because no treatment is applied to the gaseous waste stream. However, any resulting air emissions would be reported as a release to air, and the amount of the release would be included in Part II, section 5.2, Stack or point air emissions. If the gaseous waste stream is then treated (e.g., by secondary combustion, filtration, or scrubbing), the stream would be listed as a gaseous waste stream and the treatment method(s) would be documented in Part II, section 7A, as a separate waste stream.


Q.	Section 313(g)(2) of EPCRA states that the owner or operator of a facility may use readily available data for reporting releases of toxic chemicals. If a Federal facility has monitoring or emissions data for a toxic chemical that they do not believe are representative, should they still use that data to complete the release calculations on the Form R report?


A.	No. If a Federal facility has monitoring or emissions data that are not considered “representative,” the data should not be used. In such cases, a more accurate estimate based on mass balance calculations, published emission factors, engineering calculations, or best engineering judgement should be used. In such instances, a Federal facility should document why the available monitoring data were believed to be unrepresentative.


Q.	Tank trucks, barges, and rail cars enter a Federal facility. During loading, toxic chemicals are released. Are these releases subject to reporting requirements under EPCRA section 313?


A.	Yes. Under EPCRA section 313, a Federal agency is responsible for reporting releases of a toxic chemical (except fuel emissions specifically exempt) that occur during loading or unloading of a transportation vehicle while the vehicle is on property owned or operated by the Federal agency. The only releases that are exempt from these requirements are releases of a toxic chemical from a transportation vehicle that occur while the vehicle is still under “active shipping papers.”


Q.	A facility places drummed waste on�site with no immediate intent to transfer the waste off�site or dispose of it on�site. The facility has a RCRA Part B permit to operate as a Treatment, Storage, and Disposal Facility (TSDF). Does this facility have to report this placement of drummed waste as a release to land on�site on the Form R?


A.	Drummed wastes containing toxic chemicals that are placed on�site with no immediate intent to transfer the wastes offsite (e.g., no shipment is sent off�site during the reporting year) are to be reported in Part II, section 5.5.4 as on�site land disposal (as is explained in the Inside the Hotline: A Compilation of 1992 Monthly Hotline Reports document (EPA/530�R92�014M)), regardless of whether the facility has a RCRA Part B permit to operate as a TSDF.


Q.	A Federal facility discharges waste containing metals that are toxic chemicals to an on�site cooling pond. The metals settle and accumulate over time. Water from the pond eventually is drained, leaving behind a heavy metal sludge. The sludge is then dredged and sent off�site for disposal. How should toxic chemicals in the sludge be reported on the Form R?


A.	Toxic chemicals that are contained in sludge sent off�site for disposal should be reported as an off�site transfer in Part II, sections 6.2 and 8 of the Form R report.


Q.	Many Federal facilities send their hazardous waste containing toxic chemicals to off�site treatment, storage, and disposal facilities (TSDFs). If a Federal facility is reporting these toxic chemicals on a Form R report, what is the facility’s obligation to ascertain the final, known disposition of the toxic chemical for purposes of choosing a waste management code in Part II, section 6.2.C.?


A.	The Federal facility is required to use the best data available at the facility to identify the final, known disposition of a toxic chemical that it is reporting on a Form R report for the purpose of entering a waste management code in Part II, section 6.2.C of the Form R. While obtaining additional information from the off�site location concerning the fate of the particular toxic chemical is not required, it is certainly an option for facilities who lack a complete understanding of the final disposition of a toxic chemical in a waste sent off�site.


Q.	A Federal facility reporting under EPCRA section 313 discharges wastewater containing toxic chemicals to a Federally Owned Treatment Works (FOTW) facility. The FOTW is located on a separate site that is not contiguous or adjacent to the reporting facility. For purposes of Form R reporting, should releases to FOTWs be considered equivalent to discharges to Publicly Owned Treatment Works and reported in Part II, section 6.1, or should these releases be reported in Part II, section 6.2 as “wastewater treatment (excluding POTW)” (i.e., code M61)?


A.	If a Federal facility reporting under EPCRA section 313 discharges wastewater containing toxic chemicals to a Federally Owned Treatment Works (FOTW), the facility should report the discharge to the FOTW as a discharge to a POTW (Part II, section 6.1 of Form R), because the operations performed by the FOTW are essentially equivalent to those performed by a POTW.


Q.	A Federal facility acts as a waste broker for other facilities within its own agency, and the facility exceeds the reporting threshold for a toxic chemical. The facility receives the same toxic chemical from the other facilities for the purpose of off�site disposal. Should the Federal facility report the quantities of toxic chemicals in waste received and transferred off�site for disposal in section 8.8, because those quantities are not related to production processes at the facility during the reporting year?


A.	No. The quantity of toxic chemical in the facility’s offsite transfers of waste received from other facilities should not be reported in section 8.8, because the shipment of the waste is not the result of a remedial action, catastrophic event, or remedial event. The Federal facility should report this quantity in sections 8.1 and 6.2 of the Form R report.


Q.	Would clean�up of soil or groundwater contaminated from prior years’ activities involving a toxic chemical be included in remedial actions reported in Part II, section 8.8 of Form R?


A.	A toxic chemical contained in wastes generated as a result of a prior year’s activities that is undergoing remediation is reported in Part II, sections 5, 6, and 8.8 of Form R only if the Federal facility exceeds an activity threshold through some other activity involving the same toxic chemical. A toxic chemical being used to remediate wastes from prior year’s activities is considered “otherwise used.” If that use exceeds 10,000 pounds in the reporting year, all releases and off�site transfers of that same chemical are reported in Part II, sections 5, 6, and 8.1 � 8.7 of Form R.





Q.	Is an accidental release from filling an ammonia tank reportable in section 8.8 or 8.1 of the Form R report?


A.	f the accidental release of ammonia at a Federal facility is a one�time event, then it should be reported in section 8.8 of the Form R report. If the release is routine or frequent, it should be reported in section 8.1 of the Form R. For example, spills that occur as a routine part of production operations and could be reduced or eliminated by improved handling, loading, or unloading procedures are included in the quantities reported in section 8.1 through 8.7 of the Form R report, as appropriate. A total loss of containment resulting from a tank rupture caused by a tornado would be included in the quantity reported in section 8.8.


Q.	 Federal facility is involved in the remediation of benzene. The facility also uses benzene as a manufacturing aid in the blending of fuel additives. The amount of benzene used in the fuel blending operations exceeds the 25,000�pound processing threshold under EPCRA section 313 and the facility has more than 10 full time employees. If benzene is released to the air during remediation, does that release get reported in Part II, section 8.1 of the Form R?


A.	No. All releases and off�site transfers of a toxic chemical resulting from remedial actions should be reported under Part II, section 8.8 (as well as in sections 5 and 6) of the Form R and are not to be reported under Part II, sections 8.1 through 8.7 of the Form R.


Q.	If a Federal agency operates a treatment plant as part of remediation of an environmental contaminant at a Federal facility, do contaminants already there, not being added, have to be included in calculating thresholds and releases?


A.	Such material is not included in section 313 threshold determinations as long as it is not being manufactured, processed, or used. If the Federal facility’s uses of the same toxic chemical exceed the manufacture or process or otherwise use thresholds, then release or transfer reporting is required. For example, chemicals used in the treatment plant are considered otherwise used. In that event, a release does not include material already in a landfill, but does include any material released to the environment by remedial activity or transferred off�site.


Q.	A Federal facility is submitting a Form R report for a toxic chemical. During a remediation project, the same toxic chemical is transferred from one medium to another. For example, soil excavation during groundwater remediation causes a toxic chemical to be released to the air. How should the release be reported on the Form R?


A.	If a Federal facility is submitting a Form R report for a toxic chemical, release of that toxic chemical from one medium to another due to remediation activities must be reported on the Form R, unlike toxic chemicals that transfer medium as a result of natural migration. Releases of toxic chemicals that occur as a result remediation activities during the reporting year are reported in section 8.8 and the appropriate sections of Part II, sections 5 and 6 of the Form R report.


Q.	How should a Federal facility determine if a toxic chemical has a heating value high enough to sustain combustion for purposes of completing Part II, sections 7B, 8.4, and 8.5 of the Form R? Is the value of 5,000 BTUs per pound that has been established as a standard for other environmental programs considered a good indicator for TRI reporting under section 313?


A.	EPA has not established specific criteria for determining whether a specific listed chemical’s heat of combustion is high enough to sustain combustion. Facilities, therefore, must make this determination using the best available information at the facility. The Toxic Chemical Release Inventory Reporting Form R and Instructions document (Appendix C, page C�6), however, provides examples of chemicals whose BTU values are not high enough to sustain combustion (e.g., metals, CFCs, and halons).


Q. 	Who should sign the Form R for the Federal facility?





A.	The senior management officer responsible for the operation of the Federal facility should sign the certification statement on Form R. For military installations, the base commander should sign the Form R.


	


Q.	Commercial suppliers are not required to provide supplier notification to customers outside SIC codes 20�39 according to 40 CFR 372.45. What should Federal facilities whose operations fall outside of SIC codes 20�39 do to ensure that toxic chemicals listed under EPCRA section 313 are identified by their suppliers?


A.	Because supplier notification is not required of commercial suppliers to facilities outside of SIC codes 20�39, there currently is no regulatory mechanism to ensure that this information is received by the purchasing facility. One mechanism for ensuring that suppliers identify toxic chemicals present in mixtures and trade name products and provide concentration information is for the Federal facilities to request this type of information from their suppliers, revise existing contracts with suppliers to require this information, or ensure this information is required to be provided in any new contracts with suppliers.
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