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Chapter 1
INTRODUCTION
1.1
How to Use this Pamphlet:  This document supports, explains, and provides guidance to implement requirements outlined in AFI 32-7065, Cultural Resources Management Program.  Its organization and structure generally follows the AFI.  This pamphlet is intended to assist all Air Force Cultural Resource Managers (CRMs) in executing program requirements, but is especially targeted at those CRMs who are new to the position or who have assumed CRM responsibilities as an additional duty. 
1.2.
Mission Statement: Management of cultural resources is an integral part of the Air Force mission.  The CRM Program strives to balance managing and preserving the important historic and prehistoric heritage of the United States in concert with timely and efficient support of the Air Force military mission.

1.3.
Goals: 

1.3.1.  The Air Force will identify, manage, and maintain its important cultural resources in the spirit of stewardship for the benefit of this and future generations of Americans.

1.3.2.
The Air Force will seek to balance the needs of its primary military mission with those of cultural resources.

1.4.
Policy:  The Air Force Cultural Resources Management Program, outlined in AFI 32-7065, is designed to comply with applicable statutes and regulations, and meet those requirements in concert with the military mission. The Air Force defines cultural resources as historic properties (defined in the National Historic Preservation Act [NHPA]), cultural items (defined in the Native American Graves Protection and Repatriation Act [NAGPRA], archaeological resources (defined in the Archaeological Resources Protection Act [ARPA]), sacred sites (defined in E0 13007, Indian Sacred Sites, to which access is provided under the American Indian Religious Freedom Act [AIRFA]), and collections (defined in NHPA Section 101(a)(7) and Title 36 Code of Federal Regulations [CFR] Part 79, Curation of Federally Owned and Administered Archaeological Collections).  

1.5.  Federal Statutes, Regulations, Executive Orders, and Memoranda that Drive Cultural Resources Management:

1.5.1.
Antiquities Act of 1906 (16 USC 431-433).  Provides for the protection of historic and prehistoric ruins and objects of antiquity and authorizes scientific investigation of antiquities on federal lands, subject to permits and other regulatory requirements.  The Antiquities Act was partially superseded by the NHPA and ARPA.

1.5.2.
Historic Sites Act of 1935, as amended (16 USC 461-467).  Authorizes the creation of a list of National Historic Sites that is the forerunner to the National Register of Historic Places (National Register).   The Act states that it is federal policy to preserve historic and prehistoric properties of national significance. 

1.5.3.
Federal Records Act of 1950 (FRA) (44 U.S.C. 2101-2118, 2301-2308, 2501-2506, 2901-2909, 3101-3106, 3301-3324); as implemented by 36 CFR Part 1222-1238.  Directs federal agencies to properly manage and appropriately preserve books, papers, maps, photographs, documents, and machine-readable materials and other documents that provide evidence of the government's organization, functions, policies, decisions, operations, and activities, as well as basic historical information.  The FRA is overseen and implemented by the National Archives and Records Administration (NARA).

1.5.4.
National Historic Preservation Act of 1966 (NHPA) as amended (16 U.S.C. 470-470m); as implemented by 36 CFR Parts 60, 61, 63, 65, 68, 78, 79, 800.  Congress, through the NHPA, declared historic preservation as a national policy.  The Act   established the national historic preservation program to implement that policy.  NHPA created a federal system for identifying and registering "historic properties," established a federal-state partnership to promote preservation of such properties, and required federal agencies consider historic properties when planning their activities.  

1.5.4.1.
The NHPA defines historic property as any prehistoric or historic district, site, building, structure, or object included in, or eligible for inclusion on the National Register of Historic Places (National Register).   This includes artifacts, records, and material related to historic properties.

1.5.4.2.
A "traditional religious and cultural property" is a special type of historic property that is eligible for the National Register because of its importance to an Indian tribe or Native Hawaiian organization (hereafter federally recognized American Indian tribes, Native Alaskan Villages, and Native Hawaiian organizations are called "Indian Tribes" or "Tribes").  These kinds of historic properties are often called Traditional Cultural Properties (TCPs).

1.5.4.3.
The NHPA created the Advisory Council on Historic Preservation (Council) to advise the President and Congress on historic preservation matters and to review federal and federally assisted actions that affect historic properties.  The NHPA also provided for each governor to designate a State Historic Preservation Officer (SHPO) to participate in the national program.  Congress established the National Register in a provision of the NHPA. The National Register is a list of properties important to the Nation, to the States, or to local communities.  The Keeper of the National Register (the Keeper) is an office within the National Park Service (NPS) that manages the National Register. 

1.5.4.4.
Federal agency responsibilities are outlined in the following sections of the NHPA:

1.5.4.4.1.
Section 101 allows federally recognized Indian Tribes who have tribal historic preservation programs to assume SHPO responsibilities for NHPA functions on tribal lands (i.e., all lands within the exterior boundaries of an Indian Reservation and within all dependent Indian communities). The provision does not apply to aboriginal homelands if outside Reservation boundaries, or to ceded lands.  When approved by the Council, the Tribal Historic Preservation Officer (THPO) assumes the role of the SHPO when tribal lands or resources are involved. Tribes with Council approved programs may develop tribal historic preservation regulations that replace 36 CFR Part 800 for review of federal undertakings on tribal lands.  Installations and ranges with lands adjacent to tribal lands should consider consulting with appropriate THPOs on Section 106 undertakings near the boundaries of tribal lands.

15.4.4.1.1.
Section 101 requires federal agency representatives consult with any federally recognized Indian Tribe that attaches religious and cultural significance to a property being considered in the Section 106 process.  For the Air Force, the installation commander is the point of contact. Consultation must be conducted on a government-to-government basis.  

1.5.4.4.1.2.
Installation commanders should initiate consultation with federally recognized Indian Tribes to identify and evaluate properties of religious and cultural significance on Air Force controlled lands.  This is accomplished through historic and ethnographic research to determine which tribes are legitimately affiliated with installation lands, then consulting with those tribes to identify sacred and traditional sites on Air Force controlled lands (See AFI 32-7065 Paragraph 3.2 and Section 3.2 of this Pamphlet).  

1.5.4.4.2.
Section 106 requires federal agencies consider the affects their undertakings will have on historic properties, and allow the Council to comment on those undertakings.  Council regulations on the NHPA specify how federal agencies comply with Section 106.  "Protection of Historic Properties" (Title 36 CFR Part 800), outlines the four-step "Section 106 Process" designed to identify possible conflicts between historic preservation objectives and a proposed activity, and to resolve conflicts in the public interest through consultation.  Neither the NHPA nor the Council's regulations require that all historic properties be protected.  They require only that federal agencies consider the effects of proposed federal undertakings on historic properties.  AFI 32-7065 Paragraph 3.1, and Paragraph 3.1 of this Pamphlet outline the Section 106 review process.  

1.5.4.4.3.
Section 110 identifies general agency responsibilities for historic properties and ensures that historic preservation is integrated into the ongoing programs of federal agencies.  Air Force implementation of AFI 32-7065, policy letters and memoranda, and installation specific plans for NHPA Section 106 compliance and historic property management (including ICRMPs) help satisfy this general requirement.  Section 110 requires federal agencies, in this case, the Air Force to:

1.5.4.4.3.1.
Assume responsibility for preserving Air Force owned or controlled historic properties in a manner consistent with the Air Force mission.  This includes identification and evaluation of historic properties for inclusion on the NRHP.

1.5.4.4.3.2.
Use and reuse historic properties to the maximum extent feasible.

1.5.4.4.3.3.
Ensure that historic properties are documented prior to alteration or damage.  Documentation is accomplished through the Section 106 review process (see Section 4.1).

1.5.4.4.3.4.
Plan and take actions to minimize harm to a formally designated National Historic Landmark (NHL).  Consider all prudent and feasible alternatives to avoid an adverse effect to a NHL.  

1.5.4.4.3.5.
Use and follow guidelines issued by the Secretary of the Interior and the Council to comply with Section 110 (see Attachment 1 for references).  

1.5.4.4.4.
Section 111 addresses leases and exchanges of historic properties.  The section allows federal agencies to retain the proceeds of leases to defray costs of administration, maintenance, repair, and other expenses related to historic properties.  It also explicitly affirms federal agencies', in this case, the Air Force's responsibility to establish and implement alternatives, including adaptive reuse, that are not for current or projected Air Force purposes.

1.5.4.4.5.
Section 304 requires withholding from public disclosure information on the location, character, or ownership of a historic resource where such disclosure might cause invasion of property, risk harm to the resource or property, or impede the use of a traditional religious site by practitioners affiliated with that site.

1.5.4.4.6.  Section 402 describes federal agency responsibilities for managing historic properties in other nations.  It requires installation commanders to take into account the effects of Air Force undertakings on World Heritage List properties, or properties on the host country's equivalent of the National Register, to avoid or mitigate any adverse effects.  Installations located in host nations should:

1.5.4.4.6.1.
Obtain the current World Heritage List and host nation register to determine if such properties are under their immediate control.

1.5.4.4.6.2.
Develop internal review procedures to determine if proposed undertakings will cause any adverse effect to historic properties.

1.5.4.4.6.3.
Develop and implement measures to avoid or mitigate adverse effects caused by Department of Defense (DoD) undertakings.

1.5.4.4.6.4.
Notify the appropriate host nation agency when a potential historic property is discovered during the course of DoD actions.

1.5.4.5.
Special Topics in NHPA Compliance.

1.5.4.5.1.
WWII Era Historic Buildings.

1.5.4.5.1.1.
A nationwide Programmatic Agreement (PA) executed by DoD in 1986 requires documentation of representative types of WWII temporary buildings and structures according to Historic American Buildings Survey/Historic American Engineering Record (HABS/HAER) standards.  Such documentation mitigates the subsequent demolition of all WWII era temporary buildings.  The PA is national in scope and addresses the entire category of WWII temporary buildings.

1.5.4.5.1.2.
When documentation under the terms of the PA is completed the Air Force may demolish WWII temporary buildings without restriction.  No further consultation with the Council or any SHPO is required prior to demolishing WWII temporary buildings on Air Force controlled lands.  

1.5.4.5.1.3.
Many WWII temporary buildings remain in use by the Air Force.  The 1986 PA does not cover undertakings other than demolition, so renovation and rehabilitation of WWII temporary buildings must be considered under Section 106.  Renovation and rehabilitation should not warrant additional HABS/HAER recordation of WWII temporary structures, given the extensive documentation of these types of structures under the PA.

1.5.4.5.1.4.
WWII semi-permanent and permanent properties are not covered under the WWII temporary buildings PA.  The full Section 106 process of identification, evaluation, determination of effect, and mitigation of any adverse effects must be completed if Air Force undertakings might affect these kinds of buildings or structures.  

1.5.4.5.2.
Cold War Era Historic Properties.

1.5.4.5.2.1.
The Cold War era started with Winston Churchill's "Iron Curtain" speech in 1946, and ended when the Berlin Wall was demolished in 1989.  Properties related to the Cold War are considered under the National Register concept of "Exceptional Importance," or Criteria Consideration G.

1.5.4.5.2.2.
 Criteria Consideration G (Exceptional Importance) applies to properties less than 50 years of age that meet one or more of the National Register criteria described in 36 CFR Part 60.4.  

15.4.5.2.3.
Facilities associated with nuclear weapons, research and development laboratories, testing and proving grounds, manufacturing, storage and maintenance, strategic or tactical air groups and operations, missile launches, and space exploration are examples of properties that should be evaluated for National Register eligibility under the military Cold War theme and the Criteria Consideration of Exceptional Importance.  These types of facilities might be representative of the U.S. commitment to defend its territories and allies against Soviet expansion.

1.5.4.5.2.4.
Other kinds of facilities, such as motor pools, administration buildings, housing, and base operations and utilities structures generally are not types of facilities considered exceptionally important under the Cold War theme because they were built during the Cold War era as part of everyday operations and were not directly associated with Cold War strategic or tactical events, plans, or operations.  It is important to seek qualified professional assistance in evaluating these kinds of facilities under Criteria Consideration G, as there might be exceptions to this general rule.

1.5.4.5.3.
Base Realignment and Closure Program (BRAC, or current title).

1.5.4.5.3.1.
Installation closure, realignment, or transfer, are undertakings that might affect historic properties.  

1.5.4.5.3.2.
All Section 106 consultations must be completed, or the terms and conditions of NHPA PAs or MOAs must be fulfilled prior to completion of the BRAC action.  A thorough inventory of cultural resources on the installation must be completed.  Properties evaluated as National Register eligible will require some kind of mitigation, as closure, realignment, or transfer, are generally considered adverse effects.  Mitigation measures may include, but are not limited to, HABS/HAER documentation, marketing plans, easements, and covenants (see Paragraph 3.1.6.3.1.2.7.). 
1.5.4.5.4.
National Register Nomination of Historic Properties.  

1.5.4.5.4.1.
Section 110 of the NHPA requires the Air Force to nominate historic properties for listing on the National Register, but establishes no compliance deadline.  Neither Section 106 nor 36 CFR Part 800 requires formal nomination and listing of historic properties to the National Register.  

1.5.4.5.4.2.
Formal nomination and listing of historic properties to the National Register have no effect on the way historic properties are managed by the Air Force.  Once the Air Force determines a property is eligible for the National Register, and the SHPO or THPO concurs with the determination, the Air Force must manage the property as if it were listed.  

1.5.4.5.4.3.
Formal nomination of historic properties for listing to the National -Register is not a high priority for the Air Force.  As stated in AFI-32-7065, it is Air Force policy to give priority to nominating only those historic properties the installation will interpret, commemorate, or actively manage as sites of historic significance that are open to the base community and/or the general public.  Nomination staffing procedures are defined in AFI 32-7065 Paragraph 2.5.

1.5.5.
National Environmental Policy Act of 1969 (NEPA) (42 USC 4321) as implemented by 40 CFR Part 1500-1508.  NEPA states that it is Federal Government policy to preserve important historic, cultural, and natural aspects of our national heritage, and it requires the Air Force to consider environmental concerns during project planning and execution.  32 CFR Part 989 defines the Environmental Impact Analysis Process (EIAP) for Air Force compliance with NEPA.  NEPA and 32 CFR Part 989 requires the Air Force to prepare environmental documentation assessing the effects of proposed actions on the affected human environment (which includes natural and cultural resources) and to prepare an environmental impact statement (EIS) for major federal actions that have the potential to significantly affect the quality of the human environment.  NEPA, like the Section 106 regulations, urges initiation of consultation and compliance early in the planning process.  Integration of NEPA and Section 106 compliance is highly encouraged. 

1.5.5.1.
The objectives of NEPA are:

1.5.5.1.1.
To ensure that a decision maker makes a fully informed decision by considering all relevant environmental consequences and public comments and concerns prior to committing resources to carry out a proposed action or undertaking.

1.5.5.1.2.
To inform the public and provide for the public's participation in the decision-making process.

1.5.5.2.
NEPA's applicability should be considered at the beginning of project planning, even though NEPA's more detailed documentation requirements, such as the Environmental Assessment (EA) and EIS, will not apply to all Air Force actions involving cultural resources.

1.5.5.2.1.
Determine the applicability of NEPA and the level of documentation necessary by considering several factors, including:

1.5.5.2.1.1.
The type and extent of action proposed.

1.5.5.2.1.2.
Whether the action is covered by pre-existing NEPA analysis or by an applicable categorical exclusion (CATEX) outlined in 32 CFR Part 989.

1.5.5.2.1.3.
The type and level of expected impacts.

1.5.5.2.1.4.
The sensitivity of the resources or issues involved.

1.5.5.2.2.
Consider NEPA applicability separately from other statutory and regulatory requirements; e.g., NHPA, NAGPRA, ARPA, AIRFA, even though the NEPA process provides a means of complying with these other requirements.  Compliance with NEPA does not necessarily satisfy these other requirements, nor does compliance with other applicable requirements necessarily satisfy the requirements of NEPA.

1.5.5.2.3.
Proponents of Air Force actions may incorporate NHPA Section 106 review into NEPA decision-making processes through a formal procedure outlined in 36 CFR Part 800.8.  The formal procedure substitutes NEPA analysis for a separate NHPA Section 106 review.

1.5.5.2.3.1.
Formally incorporate Section 106 review into the environmental impact analysis (NEPA) process when the purpose of, and need for the proposed action are being defined, and a wide range of alternatives are being considered.

1.5.5.2.3.2.
Per 36 CFR Part 800.8(c), proponents of Air Force actions must notify the SHPO/THPO and Council in writing that the installation intends to substitute NEPA for the NHPA Section 106 process.  Notification must occur before consultation is initiated on individual undertakings associated with the proposed action.  Without prior notification, separate Section 106 review must continue independently of, but concurrently with, the larger NEPA analysis.

1.5.5.2.3.3.
After notifying the SHPO/THPO and Council of a proposed action, involve interested parties in the NEPA analysis [per 36 CFR Part 800.3(f)].  The NEPA scoping process will aid in identifying interested parties.  Interested parties might include local history, archaeology, or preservation groups and associations, retired military members who worked or lived on the installation, garden or botanical clubs (historic landscapes), and other members of the public who have identified themselves as interested in the installation's cultural resources.  

1.5.5.2.3.4. 
Invite affiliated Indian Tribes to be consulting parties.  Include Indian Tribes with aboriginal, past, or current religious or cultural affiliations to the installation whose interests might be affected by the proposed action.   Exercise care and reasonableness in identifying culturally affiliated Indian Tribes.  Those Indian Tribes that accept the installation's invitation in writing are considered consulting parties.

1.5.5.2.3.5.
36 CFR part 800.4(b)(2) and 36 CFR Part 800.8(c)(1)(ii) allow a phased approach to identify historic properties and assess effects of proposed actions on historic properties as alternatives are considered.  A phased approach must be documented in a MOA, PA, or in the NEPA documents [see 36 CFR Part 800.4(b)(2)].  Identification and assessment efforts for historic properties must be evenly balanced with efforts to assess other environmental factors during the NEPA process.  A rule of thumb is to identify and assess impacts to historic properties and other resources only to the extent necessary to make an "informed decision" in selecting the preferred alternative.

1.5.5.3.
Use the following framework when considering whether NEPA applies to a proposed action involving cultural resources, and if so, if it meets the threshold of a Categorical Exclusion (CATEX), Environmental Assessment (EA), or an Environmental Impact Statement (EIS) (see Attachment 1 this document for definitions).

1.5.5.3.1. NEPA does not apply if the proposed action will not impact the human physical environment.

1.5.5.3.2.
Prepare an Air Force Form 813, Request for Environmental Impact Analysis, to document the rationale supporting an action being categorically excluded and implement the action without further NEPA analysis if impacts of the proposed action have been accounted for in a pre-existing NEPA document (see 32 CFR Part 989 Appendix B, A.2.3.11).  An installation legal advisor should help determine whether previous NEPA documentation applies to the proposed action.  

1.5.5.3.3.
Determine if the proposed action is categorically excluded from further NEPA analysis under published Air Force EIAP CATEX procedures outlined in 32 CFR Part 989.13.  Most activities affecting cultural resources cannot be categorically excluded from Section 106 review. This is because even if the activity itself is on the CATEX list, it still might be an undertaking with the potential to affect historic properties.  The ability to categorically exclude a proposed action from NEPA analysis does not exempt the proponent from complying with other applicable federal laws, including the NHPA.  If the proposed action meets the definition of an undertaking [see 36 CFR Part 800.3(a) and Part 800.8(a)(3)], proceed with Section 106 consultation.

1.5.5.3.4.
If paragraphs 1.5.5.3.1-1.5.5.3.3 do not apply, the proposed action is likely a "major" federal action.  The proposed action must be evaluated to determine if projected environmental effects will be "significant."

1.5.5.3.4.1.
The proponent may prepare an EA to address the proposed impacts.  If the decision maker determines that impacts will not be significant, or that significant impacts can be mitigated to non-adverse, the proponent documents and publishes the conclusion in a Finding of No Significant Impact (FONSI).  Further consultation is required if a FONSI is to be mitigated, however. Types of activities affecting cultural resources that normally require an EA include (but are not limited to):

1.5.5.3.4.1.1.
Renovation, rehabilitation, or demolition of buildings or structures listed on, or eligible for listing on the National Register.

1.5.5.3.4.1.2.
Ground disturbing activities where National Register eligible or listed archaeological sites are known or suspected to exist, or where archaeological surveys have not been completed.  

1.5.5.3.4.2.
The proponent should go directly to publishing the Notice of Intent (NOI) for preparing an EIS if the proposed action is of such magnitude that impacts are likely to be significant, or cannot be mitigated sufficiently.  Types of activities affecting cultural resources that might require an EIS include (but are not limited to):

1.5.5.3.4.2.1.
Demolishing any part of a National Historic Landmark.

1.5.5.3.4.2.2.
Large scale ground disturbing activities where relatively large numbers of historic buildings or structures, or eligible or listed archaeological sites, sacred sites or traditional cultural properties are known or likely to be present.

1.5.5.3.4.3.
The proponent may prepare a supplemental EIS or EA after reviewing and evaluating existing NEPA documentation relevant to a proposed action.  In such cases, the proponent may reference and incorporate pre-existing documentation through "tiering" (as the process is commonly known under NEPA).

1.5.6.
Native American Graves Protection and Repatriation Act of 1990 (NAGPRA) (25 USC 3001-3013); as implemented by 43 CFR Part 10, and DoD American Indian and Alaska Native Policy, 20 Oct 1998.  NAGPRA requires that federal agencies and museums receiving federal funds inventory their collections to identify American Indian, Native Alaskan, or Native Hawaiian human remains and associated funerary objects.  Information about the provenience and origin of funerary objects not associated with burials (called unassociated funerary objects), sacred objects, and objects of cultural patrimony within these same collections must be summarized.  An agency or museum must furnish the complete inventories and summaries to culturally affiliated, federally-recognized tribes or groups. If requested, specific items must be returned to the affiliated groups.  NAGPRA specified that agency inventories and summaries were to be completed by Nov 1995.  Most AF collections that existed prior to 1990 have been inventoried for NAGPRA remains and objects.  The few NAGPRA items identified have been summarized.  NAGPRA makes it illegal to sell or purchase American Indian human remains, funerary or sacred objects, or objects of cultural patrimony.  Discovery of American Indian or Native Hawaiian human remains during a federal undertaking triggers an immediate cessation of activity in the vicinity of the find for a minimum of 30 days.  This allows the agency to consult with affiliated American Indian groups and produce a Plan of Action for treatment and disposition of the remains.  Excavations into sites that might contain, or are likely to contain, American Indian human remains, funerary or sacred objects, or objects of cultural patrimony require notification and consultation with appropriate American Indian groups.  Agencies are directed, when possible, to enter into Comprehensive Agreements with Indian Tribes or Native Hawaiian organizations to address all activities on agency lands that could result in intentional or unintentional excavation of human remains and other NAGPRA-related objects.  

1.5.6.1.
The intent of NAGPRA is to ensure the protection and rightful disposition of American Indian cultural items located on federal or Indian lands and in the Federal Government's possession or control.  Section 2 of NAGPRA and 43 CFR Part 10 provide a detailed definition of cultural items regulated under the Act.  Cultural items are defined as Native American human remains, associated and unassociated funerary objects, sacred objects, and objects of cultural patrimony.  

1.5.6.2.
NAGPRA requires Air Force commands, installations, and activities in North American and Hawaii to:

1.5.6.2.1. Determine if an installation has actual possession or control of existing archaeological or ethnographic collections.  Such collections might reside in installation displays, exhibits, museums, historical holding facilities, facilities at satellite installations, off-installation museums and curation facilities, contractor offices, or in universities.  NAGPRA specifies the disposition of cultural items that are property of the United States and the Air Force, regardless of where such cultural items are currently stored.

1.5.6.2.2.
Sections 5 and 6 of NAGPRA requires the Air Force to identify what Native American cultural items are within its possession or located at its facilities.  Although the Nov 1995 deadline for completing inventories has passed, installations should inventory and produce written summaries as soon as the installation becomes aware that NAGPRA cultural items have been identified in AF collections made prior to 16 Nov 1990.  "Inadvertent discovery" and intentional excavation of potential cultural items discovered on Air Force controlled lands after 16 Nov 1990 are covered under NAGPRA Section 3(d) and 43 CFR Part 10.3 and 10.5.  

1.5.6.2.3.
NAGPRA Section 3(c) and 43 CFR Part 10.3 describe procedures for the intentional archaeological excavation of NAGPRA cultural items and human remains.  In such instances, the installation commander must first determine if a planned activity might result in the excavation of cultural items.  Prior to issuing approval or permits for such activities, the installation commander must give written notification to the Indian Tribes that are likely culturally affiliated with the cultural items that might be excavated.  The installation commander must also provide written notice to any present-day Indian Tribes that are likely to have a cultural relationship to the items.  

1.5.6.2.3.1.
The written notice must describe the planned activity, its location, the rationale behind the determination that cultural items might be excavated, and the basis for determining custody per 42 CFR Part 10.6.

1.5.6.2.3.2.
The written notice must also propose a time and place for meetings or consultations to further consider the activity, the installation's proposed treatment of the cultural items, and the proposed disposition of the excavated items.   Written notice should be followed by telephone contact if the tribal representative does not respond within 15 days.  Consult in accordance with 43 CFR Part 10.5.

1.5.6.2.4.
Section 3(d) of NAGPRA and 43 CFR Part 10.4 describe requirements and procedures for the inadvertent discovery of NAGPRA cultural items.  These regulatory procedures are complex, and the installation commander should consider developing a Comprehensive Agreement (CA), or a Contingency Plan of Action with affected tribes to streamline the process (see Attachment 2 for a sample CA or Contingency Plan of Action).

1.5.6.2.4.1.
Inadvertent discovery of buried human remains does not in itself trigger NAGPRA.  Ensure that the items are truly NAGPRA cultural items or remains before invoking NAGPRA notification and consultation procedures.  This might entail notifying the local police authorities, hiring an archaeologist to determine the nature, stratigraphic and contextual relations, and surface of origin of the objects, conducting radiocarbon or biometric analyses of the remains or associated materials, and researching local histories, titles, or other records to determine whether the remains or objects are covered by NAGPRA. 

1.5.6.2.4.2. Inadvertent discovery of verified NAGPRA items on Air Force lands triggers a number of actions, which should already be explicitly defined in Standard Operating Procedures (SOPs) in each installation's ICRMP.  In general, these actions include notifying the installation CRM and commander, certifying that the commander was notified, notifying affiliated Indian Tribes, consulting with appropriate Indian Tribes on a Plan of Action, executing the Plan of Action, and dealing with the objects according to 43 CFR Part 10.6.  

1.5.6.2.5. 
Areas of concern in complying with NAGPRA:

1.5.6.2.5.1.
Installations should not assume that because their inventories and/or summaries are complete that their NAGPRA responsibilities have been met.  The installation commander must be involved in consultations required for inadvertent discoveries, intentional excavations, transfers of custody, and other mandates of NAGPRA.

1.5.6.2.5.2.
NAGPRA responsibilities apply to all lands under the "control" of Air Force installations, including fee-title lands, and lands that are withdrawn, leased, used under permit or agreement, or otherwise under the control of the installation.

1.5.6.2.5.3.
Planned activities that have a high probability for uncovering NAGPRA cultural items are likely to be controversial.  On-going consultation programs between installations and affiliated Tribes will minimize potentially contentious reactions and facilitate positive negotiations.  Comprehensive Agreements (CAs) or contingency Plans of Action (see AFI 32-7065 Paragraph 3.10) are suggested to accommodate NAGPRA compliance and ease of operations.  

1.5.6.2.5.4.
Inadvertent discovery of NAGPRA cultural items can temporarily halt projects.  Early resumption of such projects or activities in the vicinity of discovery can be achieved by developing contingency Plans of Action or CAs that address discoveries and outline plans for dealing with NAGPRA items that are discovered (See Attachment 2 for sample Plan of Action and CA).

1.5.6.2.6.  Per 43 CFR Part 10, the NPS is designated to provide oversight and support of NAGPRA compliance.  Three NPS sources accomplish this oversight and support:  the NPS Consulting Archaeologist, the NAGPRA Review Committee, and the National NAGPRA Office. 

1.5.6.2.6.1.
The NPS Consulting Archaeologist's office can review and advise on NAGPRA inventory and summary reports, notifications, identification processes, and proposed repatriation activities initiated by the Air Force.

1.5.6.2.6.2.
The NAGPRA Review Committee advises Congress on matters related to NAGPRA, including monitoring agency compliance, providing recommendations to facilitate dispute resolutions, and compiling records of culturally unidentifiable remains in the possession or control of federal agencies. When asked, the Committee also recommends specific disposition of culturally unidentified Native American remains.  Review Committee recommendations or comments on Air Force actions are advisory only.

1.5.6.2.6.3.
The National NAGPRA Office assists agencies in all aspects of NAGPRA compliance.  It also is charged with developing and revising promulgating regulations under 43 CFR Part 10.

1.5.6.2.7.
Federally recognized Indian Tribes and official representatives of such tribal governments receive federal funds to conduct tribal business. They should not be provided additional "consulting" fees by installations for NAGPRA consultations.  Traditional religious practitioners and other traditional cultural authorities might not be salaried tribal government representatives and can be considered for additional fees or honoraria, at the installation commander's discretion.   The installation commander may decide to fund travel for tribal members for the purposes of NAGPRA consultation (also for consultations under NHPA, ARPA, NEPA, and EO 13007).  

1.5.7.
American Indian Religious Freedom Act of 1978 (AIRFA) (42 USC 1996 and 1996a)/ Executive Order 13007 Indian Sacred Sites, 24 May 1996/ Executive Order 13287 Preserving America, 3 March 2003/ DoD American Indian and Alaska Native Policy, 20 Oct 1998.  AIRFA establishes US policy to protect and preserve the inherent rights of freedom to believe, express, and exercise traditional religions for American Indians, Eskimos, Aleuts, and Native Hawaiians.  These rights include, but are not limited to, access to sites, use and possession of sacred objects, and freedom to worship through ceremony and traditional rites.  Federal agencies are required to consider American Indian tribal requests for access to religious sites on federal property.  Consistent with mission objectives and schedules, agencies are encouraged, but not required, to grant access. 

1.5.7.1.
 AIRFA applies First Amendment guarantees of religious freedom to American Indians.  The Act has no implementing regulations.  

1.5.7.2.
The Air Force complies with the spirit, meaning, and intent of AIRFA by consulting with appropriate Indian Tribes on locations, preservation and management of, and possible access to, sacred sites on Air Force controlled lands.

1.5.7.3.
Consultation should seek to identify sites necessary for traditional religious practices and the time or season when Indian Tribes desire access to these sites.  Installation commanders should maintain open dialogue with tribal representatives regarding the terms and restrictions on access keeping in mind the need to ensure safety and national security, and to avoid impacting the Air Force mission.  The installation commander should assist in providing privacy for religious rites and ceremonies.

1.5.7.4.
Consultation with traditional religious leaders is important to comply with the intent and meaning of AIRFA.  However, some traditional religious leaders might not wish to be identified.  In such cases, installations should request that tribal governmental leaders speak for or communicate the wishes of traditional religious leaders during consultation.  

1.5.7.5.
Appoint an installation Coordinator for American Indian Affairs to maintain consistency in communicating with tribal representatives regarding AIRFA, NAGPRA, NHPA, ARPA, and other authorities involved with consultation or notification.

1.5.7.6.
Executive Order (EO) 13007, effective 24 May 1996, provides direction to federal agencies on managing sacred American Indian sites.

1.5.7.6.1.
EO 13007 requires installations to allow access and ceremonial use of American Indian sacred sites to the extent practicable, permitted by law, and consistent with essential Air Force functions.  Installations also should avoid adversely impacting sacred sites, and should maintain the confidentiality of sacred site locations.

1.5.7.6.2.
"Sacred site" is defined by EO 13007 as any specific, discrete, narrowly delineated location on federal land that is identified by an Indian Tribe, or Indian individual determined by the installation or Tribe to be an appropriately authoritative representative of Indian religion.  The site is sacred by virtue of its established religious significance to, or ceremonial use by, an Indian religion, provided that the tribe or authoritative representative has informed the Air Force of the site's existence.

1.5.7.6.3.
Sacred sites include, but are not limited to, burial areas and graves, purification sites, healing sites, special areas with floral, faunal, or mineral resource used in ceremonies, vision quest sites such as caves or mountain tops, mythic and legendary sites associated with specific landforms, and historic sites associated with specific events.

1.5.7.6.4. Installations should develop procedures to meet the sacred sites access and protection requirements of EO 13007 and AIRFA.  Such procedures should dovetail with NHPA consultation requirements where Air Force undertakings might adversely affect the integrity of identified sacred sites.

1.5.7.6.5.
Compliance with EO 13007 is tied to consultation.  A relationship of trust and respect established through open communication will contribute significantly to meeting the goals of EO 13007, as well as those of other consultative authorities.

1.5.7.7.
Executive Order (EO) 13287, effective 3 March 2003, emphasizes federal agencies' responsibilities under the NHPA to effectively and efficiently incorporate historic preservation into their missions.  

1.5.7.7.1.
Federal agencies shall seek partnerships with state and local governments, American Indian tribes, and others to promote local economic development and public benefit through the use, reuse, and rehabilitation of historic properties.  Such partnerships will contribute to the long-term preservation and productive use of those historic properties.

1.5.7.7.2.
Property managing agencies shall prepare an assessment of the current status and management needs of its historic properties. The assessment will include steps underway or planned to meet those management needs, an evaluation of how historic properties can contribute to community economic development and heritage tourism, and plans for long-term preservation of the agency's historic properties.  The assessments should include the agency's review of its policies, regulations, and operating procedures for compliance with Sections 110 and 111 of the NHPA. Agencies are required to submit reports on these assessments to the Council and the Secretary of the Interior (Secretary) by 30 Sep 2004.  

1.5.7.7.3.
 In addition to the assessments, agencies shall report to the Council and Secretary by 30 Sep 2005, and every third year thereafter, on their progress in identifying, protecting, and using historic properties.

1.5.7.7.4.
Agencies shall promote heritage tourism that promotes the use and preservation of its historic properties.  

1.5.7.8.
DoD American Indian and Alaska Native Policy, established 20 October 1998, has four parts:  

1.5.7.8.1.
Trust Responsibilities: The Federal Government has trust obligations with Indian Tribes, which are based on trust doctrine, treaties, legislation, regulations, executive orders, and memoranda as described in Sections 1.5.6 and 1.5.7. of this pamphlet.  Trust obligations are complex, detailed, and basically unique to each Tribe.  DoD policy is to annually review its relations with Tribes to ensure:

1.5.7.8.1.1.
Federal responsibilities to Tribes are met.

1.5.7.8.1.2.
Tribal concerns are addressed regarding those natural and cultural resources associated with tribal traditions, tribal rights, and activities on Air Force lands.

1.5.7.8.2.
Government-to-Government Relations: The policy outlines several methods to ensure DoD agencies build stable and enduring relations with Tribes and installation leaders that promote effective government-to-government relations based upon recognized tribal sovereignty.

1.5.7.8.3.
Consultation: After establishing government-to-government communications, Air Force installations should fully integrate the principle and practice of meaningful consultation and communication with Tribes in all future interactions.  This means that staff officers at the installation level continue open, meaningful, and good faith relations with tribal staff officials to ensure coordination on installation decisions that affect affiliated Tribes.

1.5.7.8.4.
Natural and Cultural Resource Protection:  Most tribal members make no distinction between natural and cultural resources.  Important natural resources are cultural resources, essential for tribal welfare and well-being. The DoD policy recognizes and respects the significance tribes ascribe to certain natural resources and properties of traditional or customary religious or cultural importance.  The policy outlines several ways DoD agencies will protect these resources, including:

1.5.7.8.4.1.
Conserve tribal resources protected by treaties through attentive management.

1.5.7.8.4.2.
Protect and manage tribal trust resources whenever DoD carries out programs that might affect those resources.

1.5.7.8.4.3.
Allow access to sacred and resource gathering sites on Air Force lands consistent with military training, security, safety, and readiness requirements.

1.5.7.8.4.4.
Develop specific protocols with each appropriate Tribe to protect information on tribal resources located on Air Force lands.

1.5.7.8.5.
See the annotated version of the DoD Policy in Attachment 3 of this Pamphlet.

1.5.8.
Presidential Memorandum of 29 April 1994, Government-to-Government Relations with Native American Tribal Governments.   

1.5.8.1.  This memorandum reiterates the Federal Government's relationship with Indian tribal governments is one of "government-to-government."  

1.5.8.2.
The memorandum applies whenever there is interaction between the Air Force and federally recognized tribes.

1.5.8.3.
Installation commanders should:

1.5.8.3.1.
Afford tribal leaders the same respect as shown to a head of state.

1.5.8.3.2.
Coordinate compliance activities through the head of 6tribal government.

1.5.8.3.4.
Consult with the appropriate head of a federally recognized tribal government before taking actions that could impact culturally significant resources of the Tribe.

1.5.8.4.
The installation commander represents the United States in the government-to-government relationship between the installation and the head of a federally recognized tribal government.  AFI 32-7065 (3.2) establishes the Air Force policy regarding consultation and government-to-government relations.

1.5.9.
Archaeological Resources Protection Act of 1979 (ARPA), as amended (16 USC 470aa-mm); as implemented by 32 CFR Part 229; 43 CFR Parts 3, 7.  ARPA requires federal land managers to issue permits for the excavation or removal of artifacts from lands under their jurisdiction.  The Act requires that relevant American Indian Tribes be notified prior to permit issuance to determine if significant religious or cultural sites will be affected.  It prohibits the sale or trafficking of artifacts removed from federal lands across interstate or international boundaries; and levies both civil and criminal penalties for illegal excavations, damages, or the defacement of archaeological sites, and for the sale or trafficking of cultural materials illegally removed from federal lands.  

1.5.9.1.
ARPA overlaps and partly supersedes the Antiquities Act.  It provides legal penalties for actual or attempted unauthorized excavation, removal, damage, alteration, or defacement of archaeological resources that are 100 years or older on federal land.  The threshold of concern is age of the site, not National Register eligibility.  Both National Register eligible and ineligible archaeological sites are covered by ARPA.  

1.5.9.2.
ARPA defines an archaeological resource as any material remains of past human life or activities that are of archaeological interest.  Such remains include whole or fragments of pottery, basketry, bottles, weapons, projectiles, tools, structures or portions of structures, pit houses, rock paintings or carvings, intaglios, graves, human skeletal remains, fire features such as charcoal lenses, roasting pits, and burned rock, and animal or plant remains associated with evidence of past human life. 

1.5.9.3.
Paleontological specimens, deposits, and remains are not considered archaeological resources under ARPA, unless found in an archaeological context.  However, important paleontological specimens and deposits are considered significant scientific data under the Archaeological and Historic Preservation Act of 1974 (AHPA Section 3) and the NEPA.  Significant paleontological resources are generally vertebrate fossils of any age, or especially rich, diverse, detailed, or otherwise important deposits of invertebrate or plant fossils.  Identify significant paleontological deposits and localities in installation ICRMPs to ensure their protection and consideration during planning.  

1.5.9.4. 
ARPA establishes a permitting system to authorize excavation or removal of archaeological resources by qualified applicants. 

1.5.9.4.1.
Installations issue ARPA permits after the installation commander notifies and seeks comments on the proposed archaeological project from affiliated Indian Tribes, per 43 CFR 10.5 and 32 CFR Part 229, sections 229.5-229.11.  Base Civil Engineers [or Environmental Directors in Air Force Materiel Command (AFMC)] sign and issue ARPA permits to qualified applicants and provide a copy of the signed permit to HQ AFCEE (per AFI 32-7065, paragraph 1.4.9.1).   See Section 4.1 and Attachment 5 of this Pamphlet for guidance on applying for and issuing ARPA permits.

1.5.9.4.2.
Air Force staff and contractors carrying out official duties, who meet professional qualifications, and whose investigations meet the requirements of 32 CFR Part 229.8 are not required to obtain ARPA permits to conduct archaeological work on Air Force installations. 

1.5.9.5.
ARPA further requires installations to:

1.5.9.5.1.
Monitor permitted activities to ensure that the terms and conditions of issued permits are being met.  If not, the installation should revoke the permit.

1.5.9.5.2.
Ensure that security forces, installation legal staff, the installation Public Affairs Office, and fish, game, and recreation staff are all familiar with the requirements and the civil and criminal penalties under ARPA.

1.5.9.5.3.
Establish a program to increase public awareness of installation archaeological resources and ARPA, per AFI 32-7065, paragraph 4.13.  Examples of such programs include posters, brochures, presentations at public schools, and participation in annual Archaeology Week or Earth Day activities.  Funding and mission priorities in the Air Force require installation public awareness programs to be relatively inexpensive and non-burdensome to CRM and other installation staff.

1.5.9.6.  Arrowhead Collecting.  Installations must protect National Register eligible and non-eligible archaeological sites from unauthorized actual or attempted excavation, removal, damage, alteration, or defacement [per ARPA 6(a) and 32 CFR Part 229.4].  Casual collecting of stone "arrowheads" from the ground surface is not prohibited by ARPA or 32 CFR Part 229, nor can penalties under ARPA be assessed for this activity.  However, surface collection of artifacts disturbs archaeological sites, and Congress encouraged agencies to use land access permits and governing procedures to control such activities.  Archaeological sites on Air Force lands are protected resources and installations will restrict unauthorized access to them.  Disturbing archaeological sites in any way other than the casual collection of "arrowheads" from the surface is unlawful and can be severely punished under ARPA.  Note that casually collecting arrowheads or other surface artifacts is unethical behavior for Air Force personnel, employees, and contractors.  

1.5.9.7.
Areas of concern under ARPA include:

1.5.9.7.1.
ARPA permit applicants must provide sufficient detail in their permit applications to ascertain the applicant’s qualifications, proposed actions, and timetables.

1.5.9.7.2.
Issuing an ARPA permit may trigger separate compliance responsibilities for the installation under NHPA, NEPA, and NAGPRA.

1.5.9.7.3.
Installation personnel with law enforcement authority and cultural resource management responsibilities should receive ARPA training so that they are aware of the specialized requirements of ARPA investigations and are alert to suspicious activity on Air Force controlled land.  

1.5.10.
Curation of Federally-Owned and Administered Archaeological Collections (36 CFR Part 79).  This regulation details the requirements for proper curation and storage of artifacts, samples, and records collected during archaeological studies undertaken on federal lands or sponsored by federal agencies.

1.5.10.1
36 CFR Part 79 explains how to maintain archaeological collections found on Air Force lands.  Archaeological collections are defined in 36 CFR Part 79 as prehistoric or historic material remains that were excavated or removed from federal land during a survey, test, excavation, or other study.  A collection can also consists of records and documents (collectively called associated records) prepared or assembled in conjunction with the excavation or removal of remains.  Associated records include letters, permits, contracts, documentation, field notes, photographs, maps, laboratory notes, artifact catalogs, inventories, and accession records, and reports associated with archaeological investigations.

1.5.10.2.
36 CFR Part 79 applies to collections from archaeological activities on Air Force installations.  There is no compliance deadline in the regulation, but 36 CFR Part 79 requires that installations properly maintain collections to ensure long-term preservation.  Archaeological collections always remain the property of the Air Force and must be maintained in perpetuity.  Therefore, installations should acquire curatorial and storage services from federal, state, or private curation facilities that meet the requirements of 36 CFR Part 79.  For lists and descriptions of suggested curation facilities in each state, consult Department of Defense and US Army Corps of Engineers Curation Options Project, Western and Mid-Atlantic States (1999), and Department of Defense and US Army Corps of Engineers Curation Options Project, Eastern States, 2000.  The US Army Corps of Engineers, St. Louis District, Mandatory Center of Expertise prepared both reports. A sample memorandum of understanding (MOU) for curatorial services is contained in 36 CFR Part 79.

1.5.10.3.
Common errors related to 36 CFR Part 79 include:

1.5.10.3.1.
Failing to stipulate archaeological curation requirements, and considering associated costs in scopes of work for archaeological projects or in ARPA permits.

1.5.10.3.2.
Storing artifacts and records in inappropriate facilities or in improper containers.

1.5.10.3.3.
Failing to regularly inspect collections in repositories, or failing to regularly inspect curation facilities for compliance with 36 CFR Part 79.  Inspections should be conducted at least every five years.  Inspection intervals should be specified in curation agreement documents between the Air Force and agencies providing curation facilities.

1.5.10.4.
Artifact curation and long-term storage must be cost effective and consider current and future needs.   Per AFI 32-7065 paragraph 4.6, installations should follow Guidelines for the Field Collection of Archaeological Materials and Standard Operating Procedures for Curating Department of Defense Archaeological Collections (1999), available on DENIX at https://www.denix.osd.mil and HQ AFCEE at http://www.afcee.brooks.af.mil
1.5.11.
Executive Order (EO) 13006, issued 21 May 1996, directs agencies to give preferential consideration to utilizing historic buildings in historic districts.  If such buildings are not suitable, compatible new construction within historic districts is the next choice, followed by use of historic buildings not in historic districts.
1.5.12.
Executive Order 13007, issued 24 May 1996, deals exclusively with places considered sacred by American Indians (see paragraph 1.5.7.6)  

1.5.13.
Executive Order 13084, issued 14 May 1998, directs agencies to establish meaningful and regular consultations and collaborations with Indian Tribes in the development of environmental policies that might have substantial direct effects on Tribes. 

1.5.14.
Executive Order 13287, issued 3 March 2003, directs agencies to protect and preserve historic properties through partnerships and heritage tourism (see paragraph 1.5.7.7.)

Chapter 2

INVENTORY

2.1.
Identification: 

2.1.1.
The NHPA in both Section 106 and Section 110 require that historic properties be identified.  Large-scale inventory and evaluation of cultural resources on Air Force land is required under Section 110(a)(2)(A) and (E)(ii), and by EO 11593 of May 13, 1971, Protection and Enhancement of the Cultural Environment.  In AFI 32-7065 and this Pamphlet, "identification" is synonymous with locating, surveying, inventorying, and evaluating historic properties on lands controlled by the Air Force.  Section 110 addresses the identification of historic properties on all lands controlled by the Air Force.  Section 106 and its associated regulation 36 CFR Part 800 address the identification of historic properties that might be disturbed by specific undertakings.  Section 110 has no associated regulation equivalent to 36 CFR Part 800, but many of the processes involved in identification are the same as those described in 36 CFR Part 800.4 for Section 106 consultation.  
2.1.1.1.
In general, identification is accomplished through:

2.1.1.1.1.
Background research to understand what has already been documented about cultural resources in an area.

2.1.1.1.2.
Consultation with other parties, including Indian Tribes, who might know about cultural resources in an area.  Such consultation may be supported by ethnographic, ethnohistoric, or oral history research by qualified anthropologists.

2.1.1.1.3.
Field survey of the area in question, utilizing an appropriate research design and methods suited to the region.  Consult with the State Archaeologist, SHPO, or an Air Force archaeologist, if you are unsure which methods are appropriate for your installation.  Most states have written guidelines for archaeological research.  Refer to these when designing field surveys.  Ask the State Archaeologist or SHPO for a copy of guidelines for your state.  [Note: the Air Force is not legally obligated to follow state guidelines, but doing so facilitates future consultation.]  

2.1.1.1.4.
Evaluation to determine if any encountered cultural resources are historic properties (by definition, eligible for listing to the National Register).  See Paragraph 2.2 and 3.1 for discussions of evaluation and National Register eligibility.

2.1.1.2.
Per AFI 32-7065 Paragraph 2.1.2, sampling is required to satisfy Section 110 identification of archaeological sites on large installations and ranges.  Sampling methods should meet professional standards.  The methods should accurately predict the kinds and numbers of cultural resources and historic properties that exist on lands not surveyed as part of the sample.  

2.1.1.3.
The level of effort required by 36 CFR Part 800.4(b)(1) is a reasonable and good faith effort to identify historic properties on Air Force land.  Air Force policy regarding Section 110 focuses on a program of ongoing or periodic surveys, where long range planning is considered so that high priority areas for development are surveyed before other areas (refer to AFI 32-7065 Paragraphs 2.1.2.3, and 2.1.3.).  

2.1.1.4.
Note that NHPA Section 110(a)(2)(A) and (E)(ii) do not require federal agencies to identify "all" historic properties on their land.  Congress recognized it was impossible to find all of the small, deeply buried, or otherwise difficult to recognize archaeological and historic sites.

2.1.1.4.1.
A reasonable and good faith effort to identify historic properties means using basic but thorough archaeological survey methods to comply with the intent of Section 110(a)(2)(A) and (E)(ii). 

2.1.1.4.2.
Although expensive and highly intensive survey techniques are not necessary to comply with Section 110 identification requirements, they may be useful for identification and evaluation during Section 106 review.  One example would be using remote sensing (e.g., ground penetrating radar, electrical conductivity or resistivity, geomagnetism, seismic surveys) and backhoe trenching to find deeply buried archaeological sites in high probable locations in the area of potential effects (APE).  One rationale for using more expensive and intensive methods should be to identify archaeological sites that might be encountered during construction projects.  Sites encountered during construction will likely cause delays and result in increased expense, so appropriate intensive methods to identify them before construction could be cost effective and efficient.

2.2.
Evaluation and National Register Eligibility: 

2.2.1.
Evaluation is the process of determining whether a cultural resource is eligible for listing in the National Register (those considered eligible are called historic properties). The process requires agreement between the Air Force and other interested parties, usually including the SHPO, regarding an Air Force determination as to the site meeting criteria for National Register eligibility defined in 36 CFR Part 60.4.

2.2.1.1
Evaluation is a flexible process and can be accomplished several ways. AFI 32-7065, Paragraph 2.2 outlines several possible evaluation methods, all involving the SHPO.

2.2.1.2.  In general, evaluation is accomplished by study, documentation, and a subjective decision based on application of the criteria outlined in 36 CFR Part 60.4.  The determination of eligibility is essentially an agreement between the installation, SHPO, and others.  It can be based on no documentation whatever, if the parties so agree.  This is not true for properties determined ineligible, which require documentation and detailed analyses to show the sites do not meet the criteria.   
2.2.1.3.
The evaluation effort should be based on the type of site and the complexity and urgency of the undertaking.

2.2.1.3.1.
As a rule, limit testing of archaeological sites so that they are disturbed only to the extent necessary to determine National Register eligibility and approximate boundaries.  This is especially true for evaluating archaeological sites found during Section 110 inventories.

2.2.1.3.2.
The Section 106 process sometimes requires more detailed knowledge of archaeological sites that may be adversely affected by an undertaking.  In these cases, evaluation might involve extensive testing to more precisely understand sites to prepare for mitigation by data recovery (see Paragraph 3.1 for a discussion of the Section 106 process).

2.2.1.3.3.
Historic buildings and structures, including Cold War resources, are evaluated based on varying combinations of historic research and an assessment of the physical features and integrity of the structure.  Utilize architects, historical architects, engineers, historians, anthropologists, or Cold War specialists with appropriate expertise for evaluating these resources.  Qualified Air Force cultural resource specialists must review reports produced by these experts before final acceptance by the installation. 

2.2.1.3.4.
Evaluate historic landscapes through historic research, oral histories, and other methods described in Preservation Brief 36, Protecting Cultural Landscapes, US Department of the Interior, National Park Service, June 29, 2001 (http://www.cr.nps.gov/nr/publications/bulletins.htm).

2.2.1.3.5.
Use National Register Bulletin 38, Guidelines for Evaluating and Documenting Traditional Cultural Properties, US Department of the Interior, National Park Service, 1990, to evaluate claims of traditional cultural properties (TCPs) and American Indian sacred sites (http://www.cr.nps.gov/nr/publications/bulletins.htm).

2.2.2.
The Air Force is responsible for determining a property's eligibility for listing on the National Register, based on the criteria in 35 CFR Part 60.4, and to seek agreement on the decision from the SHPO and other interested parties. 

2.2.2.1.
Installations commonly utilize contractors with personnel who meet the Secretary of Interior Standards to survey and recommend either National Register eligibility or ineligibility of Air Force cultural resources.

2.2.2.1.1.
Installation and MAJCOM CRMs should thoroughly review contractor recommendations in reports before submitting them to the SHPO and other consulting parties.

2.2.2.1.2.
Contractor recommendations on eligibility are official determinations once the Air Force submits them to SHPOs or others for review and concurrence.  The installation and the MAJCOM should agree to the recommendations before sending them to the SHPO or other parties asking for concurrence!

2.2.2.2.
National Register eligibility criteria outlined in 36 CFR Part 60.4 form the basis for determining whether or not a cultural resource is eligible for listing to the National Register.  A historic property is a resource that meets one or more of these criteria and possesses integrity described in 2.2.2.3 and National Register Bulletin 15.  

2.2.2.2.1.
Criterion A:  The resource is associated with important historical events.

2.2.2.2.2.
Criterion B:  The resource is associated with people who were important in history.

2.2.2.2.3.
Criterion C:  The resource has a distinctive design or construction.  It may have distinctive design characteristics, be the work of a master architect or designer, have significant artistic value, or be a significant and distinguishable entity in its setting.

2.2.2.2.4.
Criterion D:  The resource contains, once contained, or is likely to contain important data for interpreting archaeology or history.

2.2.2.3.
In addition to meeting one or more eligibility criteria, the resource must retain physical integrity related to the criterion or criteria that make it significant.  In other words, the resource still should communicate what makes it significant, either:

2.2.2.3.1.
Integrity of location (has not been moved from its original place. This is especially important for Criterion A and is crucial for D).

2.2.2.3.2.
Integrity of setting, feeling, or association (its surroundings are similar to those when it was used, or one can easily imagine what it was like during important events.  This is especially important for Criterion C).

2.2.2.3.3.
Integrity of design or materials (has not been changed or remodeled or added to.  Especially important for Criterion C).

2.2.2.3.4.
Integrity of workmanship (original workmanship is intact or is evident in important elements throughout the structure.  Especially important to Criterion C).

2.2.2.4.
For detailed information on interpreting and applying the criteria, consult 36 CFR Part 60.4 and National Register Bulletin 15, How to Apply the National Register Criteria for Evaluation, US Department of the Interior, National Park Service, 1991, or current edition (http://www.cr.nps.gov/nr/publications/bulletins.htm).

2.3.
Reducing the Number of Unevaluated Resources:  Per AFI 32-7065 Paragraph 2.4, Air Force policy is to manage unevaluated resources, often referred to as "potentially eligible" sites, as if they were eligible for the National Register.  The Air Force has a large number of unevaluated archaeological sites that have been recorded but not evaluated.  Many may not be eligible and formally evaluating them would be expensive and wasteful.  Some strategies for reducing the number of unevaluated sites on installations are:

2.3.1.
Program to formally evaluate a portion of these sites each year.  The priority for evaluating sites should be based on the likelihood of development, soil stability, and the degree of exposure and use by the public.  
2.3.2.
Write statements of work (SOWs) for field survey for either Section 106 or Section 110 identifications that require contractors to provide recommendations of National Register eligibility during the survey phase of the project.   Avoid determinations of potentially eligible, except in rare instances where sites cannot be appropriately evaluated without large efforts during the survey. 
2.3.2.1.
SOWs should require contractors to develop research designs that describe how and under what circumstances sites will be recommended eligible or ineligible, based on regional archaeological knowledge and reasonable hypotheses that can be tested with minimal impacts to sites.

2.3.2.2.
Ensure that sites are disturbed only to the extent necessary to determine eligibility and approximate boundary locations (see Paragraph 2.1.1.3).
2.3.3.
Installations have the option of simply declaring many, most, or all of their unevaluated resources as eligible for the National Register, with no further documentation. This option is most appropriate for large installations or ranges where the majority of Section 110 recorded sites will not be adversely affected by planned undertakings.  It usually does not increase management burden, because unevaluated sites already must be managed as if they were eligible.  The option has several benefits, including quickly reducing the backlog of sites needing additional study, and greatly reducing future costs for expensive archaeological testing.  Accomplish the action by submitting a letter of justification [efficiency and significant cost savings are reasonable justifications] to the SHPO, and asking for their concurrence that the sites are eligible.  Most SHPOs readily concur with determinations of eligibility, but are reluctant to concur with determinations of non-eligibility without sufficient justification.  This approach is recommended for Section 110 identifications, contingent upon MAJCOM approval.  It is not recommended for Section 106 identifications in most circumstances, as it could result in unnecessary mitigations.
Chapter 3

PROJECT REVIEW

3.1.  The NHPA Section 106 Review Process

3.1.1.
The Air Forces mission includes protecting our nation's heritage as well its people and borders.  Therefore, the Air Force places a high priority on integrating the management of cultural resources with other mission priorities.

 

3.1.2.
Section 106 of the NHPA describes the process that must be followed prior to beginning a project that has the potential (not that it necessarily will) to affect (change in any way) cultural resources. The process has four steps: (1) Initiation, (2) Identification of Historic Properties, (3) Assessment of Adverse effect and, (4) Resolution of Adverse Effects.  These steps are discussed in more detail later on.

3.1.3.
Historic properties are those buildings, places, archaeological sites, or objects that are significant, listed on the National Register, determined eligible for listing by the Keeper, or determined eligible by the installation, MAJCOM, and the SHPO.  However the installation must treat as historic any cultural resources identified as "potentially eligible" until the formal process of determining eligibility is complete.  Resources that are not eligible for listing on the NRHP are not subject to the Section 106 review process.

 

3.1.4.
Compliance with Section 106 of the NHPA is a procedural process.  Properly following the process helps to protect the Air Force mission.  Section 106 takes time - there is no specific period by which to complete the Section 106 process. Therefore, it is critical that planners consider their obligations under the NHPA and initiate Section 106 consultation early in the planning process.  Early consultation will ensure that mission priorities are not impacted by cultural resources concerns and that alternatives are developed that can support the mission.  Thoroughly document the Section 106 review process at each step.  See 36 CFR Part 800.11 for documentation standards.
3.1.5.
The four steps of the NHPA Section 106 review process are: 

3.1.5.1.
Step One: Getting started:
3.1.5.1.1.
Determine if a proposed federal action is an undertaking, and therefore subject to Section 106.  If it is, identify who should be consulted and included in the review process  (also refer to NHPA and 36 CFR Part 800.16):

3.1.5.1.1.1
An undertaking is defined as a project, activity, or program wholly or partly funded by the Air Force, which has the potential to affect historic properties.  

3.1.5.1.1.2.
Generally any project on Air Force controlled land that disturbs the ground, alters the landscape, changes patterns of land use (includes flight patterns over land or water), or alters the exterior or interior of buildings or structures is an undertaking subject to Section 106 review.

3.1.5.1.1.3.
If an undertaking is an activity that does not have the potential to affect historic properties, assuming one or more historic properties are present, the agency official has no further obligations under Section 106.  Examples of undertakings that usually have no potential to affect historic properties are repairing broken water or sewer lines, applying pesticides around buildings, resurfacing or repainting paved parking lots, etc.

 

3.1.5.1.2
Start the process early in project planning!  Consider a broad range of alternatives in the process of making a final decision. 

3.1.5.1.3.
Section 106 review must be completed prior to awarding a contract for the undertaking, and before any permits are issued (such as construction digging permits or ARPA permits).

3.1.5.1.4.
If the project meets the definition of an undertaking that has the potential to affect historic properties, identify appropriate consulting parties and initiate consultation.  Confirming the existence of historic properties in the “area of potential effect” (APE) of the undertaking is not a prerequisite to initiating consultation (see 3.1.5.2.1 for a discussion of APE).  The following are consulting parties in addition to the appropriate Air Force officials:

3.1.5.1.4.1.
The SHPO in most cases.  For undertakings on or over Indian lands consult with the THPO (if one has been recognized by the Council).  If there is no THPO, consult with the SHPO.  The SHPO is always the primary consulting party for Air Force undertakings, except for those affecting Indian lands (see Attachment 2 for definitions of Indian lands).

3.1.5.1.4.2.
Federally recognized Tribes who have legitimate cultural interests or association with historic properties in the vicinity of the APE.  If no Tribes have identified themselves as concerned parties for sacred, ceremonial, or traditional places on the installation, research ethnographic, historic, treaty, or legal documents to determine which Tribes to consult [for assistance, http://www.cast.uark.edu/other/nps/nagpra/nagpra.html is a good place to start determining which tribes might be affiliated with your installation; also consult Indian Land Claims Commission final judgments, and US Court of Claims decisions, both available in libraries or through installation JA offices].

3.1.5.1.4.3.
Representatives of local governments with jurisdiction over the area of the undertaking.  For instance, local governments would be consulting parties for undertakings involving changes to a public road leading into the installation.

3.1.5.1.4.4.
Applicants for Air Force permits, such as ARPA permits, on undertakings that are covered by the permit.

3.1.5.1.4.5.
Members of the public.  Consult with groups of former installation workers, retired military engineers, veterans groups, local history or archaeology clubs, and others who might have strong interests in buildings, structures, or sites on your installation.

3.1.5.2.
Step Two: Identify and document historic properties in the APE of the undertaking (the identification or inventory phase):

3.1.5.2.1.
The APE is the area of potential effect associated with the undertaking.  It must be defined in a broad context, so that both direct and indirect effects are considered.  For example, direct effects to an archaeological site are any construction, utility excavation, fill removal, or other disturbances to the site itself.  Indirect effects include facilitating access to previously remote archaeological sites by new road construction, by building a campground or marina near an archaeological site, or by conducting a military exercise near marked or unmarked archaeological sites.  In these cases, the undertaking has no direct effect on the historic property, but increased use of the area because of the undertaking has the potential to cause people to visit and possibly damage the property.   The APE must be defined and documented to include properties that could be affected as an indirect result of the undertaking.

3.1.5.2.2.
Consult with the SHPO/THPO to establish the appropriate level of effort needed to identify historic properties in the APE. Gather information on potential historic properties from the SHPO, Tribes, informed individuals, interested parties, and from historic and legal sources as a first step in identifying historic properties.  

3.1.5.2.3.
Have a professional archaeologist, architect, or historian design a method to complete the inventory using data from the information gathering stage and in consultation with the SHPO/THPO (See Chapter 2 of AFI 32-7065, and Chapter 2 of this Pamphlet, for information on completing inventories and evaluations of cultural resources on Air Force lands).

3.1.5.2.4.
Evaluate any properties recorded during the inventory to determine which, if any, are eligible for listing to the National Register.  Usually the installation hires a qualified contractor to conduct the inventory, evaluate the properties and prepare a report that includes recommendations on eligibility or non-eligibility of each resource evaluated.  Installations must carefully consider these recommendations, and per AFI 32-7065, consult with their MAJCOM about the recommendations before acting on them.  Endorsed and approved recommendations are reported in the project draft report as Air Force determinations of eligibility.  The draft report is sent to the SHPO/THPO with a cover letter requesting their review and concurrence on the inventory and on the determinations. 

3.1.5.3.
Step Three:  Assess adverse effects on historic properties within the APE.

3.1.5.3.1.
Apply the Criteria of Adverse Effect (see 3.1.5.3.1.1. and 36 CFR Part 800.5) while consulting with the SHPO and other appropriate consulting parties:

3.1.5.3.1.1.
Applying the Criteria of Adverse Effect answers the question: "Will the undertaking directly, indirectly, or in the foreseeable future, alter any of the characteristics of a historic property that qualify it for the National Register?"

3.1.5.3.1.2.
Examples of adverse effects:

3.1.5.3.1.2.1.
Demolition or damage to any part of the historic property in the APE.
3.1.5.3.1.2.2.
Alteration, restoration, rehabilitation, repair, maintenance, stabilization, hazardous material remediation, construction of handicap access, or other action not consistent with 36 CFR Part 68, The Secretary of the Interior's Standards for Historic Preservation Projects, current edition.  

3.1.5.3.1.2.3.
Moving the property from its historic location. While this is an adverse effect and should be avoided, there may be an instance when it is the only possible mitigation method.

3.1.5.3.1.2.4.
Changing the landscape, view from or of associated natural or cultural features, or other aspects of the setting, if the setting contributes to the historic character of the property.

3.1.5.3.1.2.5.
Introducing visual, atmospheric, or audible disturbances that diminish the property's significant historical features.  Examples include choosing a paint color or roofing material for a historic building that changes the look and historical character of the structure, or building a noise generating or potentially polluting function near a historic property that might disturb or diminish the historic feeling or contemplative nature of the historic property.  Planning a high volume highway near a historic battlefield is an example of possibly inappropriate audible disturbances to a historic property.  Constructing a brightly lit parking structure in a historic district of 19th Century officers quarters is an example of inappropriate atmospheric and visible changes to the character of that historic district.
3.1.5.3.1.2.6.
Neglect that causes or allows deterioration of the historic resource.  Failing to properly mothball a historic building not in use or permitting a historic building to fall into such serious disrepair that demolition of the building is required are examples of neglect.

3.1.5.3.1.2.7.
Transfer, lease, or sale of property out of Air Force ownership or control.  Transferring ownership or control of historic properties out of federal ownership is a potential adverse effect that can be mitigated to no adverse effect with the attachment of covenants, lease agreements and restrictions, or other legal strategies.  Transfer of historic properties out of federal ownership or control to a non-federal entity is considered an adverse effect because there is no legal requirement for a non-federal entity to preserve historic properties.  There are exceptions such as transfer of properties that are located in areas covered by local zoning laws and historic preservation ordinances.
3.1.5.3.1.3.
If one or more of the Criteria of Adverse Effects are met, the undertaking has the potential to adversely affect a historic property.  Notify the Council, and proceed to Step Four of the Section 106 process.
3.1.5.3.1.4.
If the Criteria of Adverse Effect are not met, there is no adverse effect to historic properties and Section 106 review for the undertaking is complete.  The installation must maintain a record of the finding and provide information to the public when requested, unless the information is confidential per 36 CFR Part 800.11(c).

3.1.6.
Step Four: Resolve adverse effects:

3.1.6.1.
Consult with SHPO and other involved parties to develop and evaluate alternatives or modifications to the undertaking that avoid, minimize, or mitigate damage to historic properties.  If there is no way to avoid affecting the property, consult with the parties to develop strategies to minimize adverse effects to the historic property.  

3.1.6.1.1.
Many approaches to mitigation are available, including data recovery (excavation, analysis, and reporting) on archaeological sites, rehabilitation, HABS/HAER recordation or other forms of documentation such as brochures, videos and websites, and restoration of historic buildings and structures.  In some cases moving the structure might be the only possible alternative to demolition.  

3.1.6.1.2.
Mitigation measures must be specified in a MOA or, possibly, a PA.  

3.1.6.1.2.1.
An MOA documents compliance with Section 106 and 36 CFR Part 800.6 for a specific undertaking.  It must be signed by SHPO, consulting parties, and the base or wing commander.  Send a copy of the signed MOA to all signatories to the agreement, and to the Council [per 36 CFR Part 800.11(f)] whether the Council participated in consultation or not.  If the Council did not participate in consultation, they are not included as signatories to the MOA.

3.1.6.1.2.2.
A programmatic agreement (PA) concerns mitigation measures associated with a large program or a series of similar and repetitive undertakings.  A PA also is used when effects of a large and complex undertaking on historic properties cannot be fully determined prior to approval of the undertaking.  Routine maintenance and management of historic properties on installations are also subject to PAs. 

3.1.6.2.
Council Participation.

3.1.6.2.1.
If an installation intends to negotiate a PA, the Council must be invited to consult per 36 CFR Part 800.6(a)(1)(i)(C).  See 3.1.6.3 for specific situations where the Council must be invited to consult per 36 CFR Part 800.6.

3.1.6.2.2.
The installation may invite the Council to participate in consultations leading to a MOA.  Whether the Council joins the consultation is up to them. The installation might want the Council to participate for various reasons, including, for political reasons, for assistance on a controversial issue, or to have a them review some aspect of the consultation between the installation and SHPO or THPO.

3.1.6.2.3.
The installation must invite the Council to participate as a consulting party when: 

3.1.6.2.3.1.
The undertaking affects a NHL; as for example, NHL districts at F.E. Warren and Randolph AFBs.

3.1.6.2.3.1.
The undertaking involves preparation of a PA for a particularly complex project, or for a nation-wide program, such as the WWII temporary buildings PA described in 1.5.4.5.1.1.  See 36 CFR Part 800.14(b) for definitions and assistance with Council involvement in large-scale PA development.
3.1.6.2.4.
Other consulting parties can invite the Council to participate as a consulting party for the same reasons that the installation might use.  That is, for political reasons, to help resolve a controversial issue, or to review the consultation process.  The Council might or might not accept the invitation.
3.1.6.3.
Once an agreement is reached among the consulting parties, a MOA must be developed with SHPO (and the Council if they agree to participate) detailing methods the installation will use to avoid, minimize, or mitigate damages to historic properties during the undertaking.  The installation is obligated to carry out the terms of the signed MOA.  Follow the policy defined in AFI 32-7065 Paragraph 3.1.1.8 and 3.1.1.9 for MOAs and PAs to resolve adverse effects. 

3.1.6.5.1.
The installation commander and the SHPO (or THPO) sign the MOA. The Council also will sign if they participate. 

3.1.6.5.2.
The installation may invite the consulting parties or other interested parties to sign the MOA.  The MOA is not invalidated if the invited parties decline to sign the document.

3.1.6.6.
Rarely does the Air Force find that it cannot agree with the SHPO or other consulting parties on how to resolve adverse effects (If this occurs, follow 36 CFR Part 800.7 and AFI 32-7065 Paragraph 3.1.2).  It is usually in the installation's and SHPO's best interest to work out a mutually acceptable agreement.  There are no timelines for concluding an agreement.  Therefore, it is very important to allow sufficient time in the project planning cycle to negotiate, document, and sign a MOA or PA as projects cannot proceed to the implementation stage without a signed agreement and often, completion of mitigation measures.

3.2 Consulting with Native Americans: Consultation with federally recognized American Indian tribes must be ongoing and integrated fully into the installation's base planning processes.  Consult government -to-government, which is, installation or wing commanders meeting with tribal governmental leaders (not traditional leaders unless they are invited by tribal governmental leaders).  Goals of initial and regularly scheduled government-to-government consultations include identifying Air Force and tribal staff members and establishing protocols for conducting and monitoring the progress of staff-level consultations.
3.2.1.
Sections 106 (36 CFR Part 800) and 110 of the NHPA require consultation with federally recognized American Indian tribes and Alaska Natives.  NAGRPA requires consultations with these groups plus Native Hawaiian organizations.
3.2.1.1.
The extent of consultation is determined project-by-project; there is no formal step-by-step process other than the procedures outlined in the Section 106 regulations and NAGPRA.  The purpose of staff-level consultation is to provide a way for the installation CRM to share and obtain information regarding identification, care and treatment of affected sites with culturally affiliated tribes.
3.2.1.2
Tribes are diverse political and geographic entities with their own protocols.  After government-to-government consultations have established acceptable protocols, identified the staff personnel to be involved, and other important consulting issues; planning, projects, and other relevant topics may be discussed at one or several levels (e.g., between Air Force environmental or operational staff and tribal staff, tribal government and religious leaders, lineal descendents, or other tribal members). 
3.2.1.3.
To determine whether a proposed tribe is federally recognized and which tribes to consult, refer to the National Park Service (http://www.cast.uark.edu/other/nps/nagpra/nagpra.html) and Bureau of Indian Affairs (http://www.bia.gov) websites or the most current issue of the Federal Register (Volume 61, Number 220, pages 58211-58216 available at http://www.wais.access.gpo.gov.
3.2.1.3.1.
There is no requirement to consult with non-federally recognized tribes (unless an individual from a non-federally recognized tribe requests recognition as a member of the public and seeks consulting party status).  In some instances a federally-recognized tribe may represent the interests of the non-federal tribe in addition to their own.
3.2.1.3.2.
Contact local federally recognized tribes in the area to begin consultation. However, do not assume that tribes in physical proximity to the installation are the only tribes that may have an interest in the Air Force's undertaking.  Many tribes have moved from their ancestral tribal lands, often to other regions of the country.  They may retain cultural affiliation with their previous tribal lands (for example, the Five Civilized Tribes of Oklahoma [Chickasaw, Cherokee, Seminole, Choctaw, and Creek] were relocated to Oklahoma between 1831 and 1838 from states in the southeastern U.S.).
3.2.1.4.
Make a good faith effort to identify affected federally recognized tribes by conducting background research.  Obtain professional assistance from contractors, universities or other service centers to have qualified anthropologists prepare ethnographic, ethnohistoric, or oral history research on which tribes should be consulted.   Writing a letter to the tribe informing them of the installation's proposed undertaking and requesting their comment does not constitute meaningful and good faith effort.  It is highly likely that a tribe will not respond in writing.  Use other means to contact the tribe, including traveling to the tribe.  At a minimum, follow up all letters with phone calls to the tribal offices.  Successful consultation means clearly communicating the installation's proposed undertaking and timeline and listening to and considering alternative viewpoints.
3.2.1.5.
Do not make commitments that cannot be met.  Be candid with the tribe about the limited protection for release of sensitive information, and about project planning and timelines.
3.2.1.6.
Recognize that while the goal is to reach mutually acceptable agreements, it may not be possible to resolve all outstanding issues.  The point of consultation is to conduct an open and honest dialogue, listen and consider the tribe's viewpoint in making decisions about Air Force undertakings that may affect them.
3.2.2.
Ensure that government-to-government consultation is maintained year-to-year.  Installation commanders should meet periodically with the tribal leadership, ideally once a year and/or whenever there is a change of command at the installation or a change of tribal government.
3.2.3.
Remember the government-to-government relationship and act accordingly.  Tribal contact should be conducted at the appropriate level (installation commander to tribal chairman/president and tribal staff person to installation staff person).
3.2.3.1.
Establish appropriate protocol procedures and document them for ease of reference.  Remember that these protocols might change from time to time or with changes in tribal government.  Be flexible and proactive.  Contact a tribal representative for advice and information before planning or attending a meeting.  A personal friendly relationship with one or more tribal members can be invaluable in ensuring contact with tribal members is conducted in a respectful and proper manner.
3.2.3.2.
Request permission to meet with tribal representatives.  Do not show up unannounced or declare an intended visit with the tribe without having received an invitation or been given their approval to visit.  Give the tribal point of contact time to discuss the request within his or her tribal hierarchy.  Often something as simple as a visit to discuss a project will require input and discussion from other tribal government representatives.
3.2.3.3.
Many tribes consider it appropriate for visiting governmental representatives to bring gifts for council members, the tribal president, or elders who will attend the meeting.  Well before attending a meeting, contact the tribal POC, a tribal liaison officer, public relations officer, or other knowledgeable tribal member to discuss matters of appropriate gifts and attire, and specific behavior expected on tribal lands and during meetings with tribal leaders and elders.   Be especially careful to stay out of tribal politics.  Avoid dealing with tribal groups outside the elected tribal government.

3.2.3.4. 
Tribal representatives do not offer comment or make decisions unilaterally or quickly.  Typically they seek guidance from tribal elders, officials and religious leaders.  This can take time, and usually means that decisions on important issues are not made for days, weeks, or months after meetings with governmental representatives. 
3.2.4.
Document the installation's consultation efforts for each undertaking.  Notes, meeting minutes, written correspondence, telephone logs, and summaries of telephone conversations should be retained as part of the project record.
3.3.
The Environmental Impact Analysis Process (EIAP): Follow the process outlined in AFI 32-7065 Paragraph 3.3.  Paragraph 1.5.5. of this Pamphlet and  32 CFR Part 989 contain more detailed information about the overall NEPA process.
3.4.
Inadvertent Discoveries of Native American Human Remains and Other Cultural Items:  Follow the process outlined in AFI 32-7065 Paragraphs 3.9 and 3.10.  Attachment 2 contains a sample NAGPRA Contingency Plan of Action, which is sufficiently detailed to be used as a model for a Comprehensive Agreement (CA).

Chapter 4

GENERAL MANAGEMENT

4.1.
Archaeological Resources Protection Act (ARPA) Permits:  

4.1.1.
ARPA permits for archaeological investigations can be issued to qualified individuals by the installation civil engineer (or environmental director on AFMC installations) after technical review by AFCEE.  

4.1.1.1.
An individual qualified to receive an Air Force ARPA permit meets or exceeds standards defined in Professional Qualifications Standards, Archaeology and Historic Preservation: Secretary of the Interior's Standards and Guidelines, Title 48, Federal Register 44716-44742, September 29, 1983, or in 36 CFR Part 61, Secretary of the Interior Standards and Guidelines, current edition.

4.1.1.2.
See Attachment 5 for a copy of the Air Force ARPA permit form and instructions. 

4.1.2.
The ARPA permit process is as follows:

4.1.2.1.
The installation CRM forwards AFCEE the permit application package consisting of the completed application form, the results of consultations with appropriate Indian Tribes, and a letter identifying the installation OPR who will oversee, manage, and ensure review of the products of the permitted activity.  

4.1.2.2.
The AFCEE archaeologist reviews the application, makes a recommendation, and returns the completed permit form to the installation.  

4.1.2.3.
The permit application is then sent by the CRM to the installation civil engineer (or EM) for signature.  

4.1.2.4.
The CRM sends one copy of the signed permit to the proponent and another to the AFCEE archaeologist.  The CRM office files a copy of the signed permit.

4.1.2.5.
The CRM monitors the permitted project to ensure compliance with terms of the permit, and to ensure the project is completed within the allotted time.

4.1.2.6.
The CRM must ensure that artifact collections and project records are processed and curated according to the terms of the permit. 

4.2.
Curation of Archaeological Collections and Records:  This section provides basic guidelines to assist installations in properly collecting, conserving, curating, and storing archaeological collections, including records, from lands under their control.  Long term curation and storage of significant prehistoric and historic artifacts, and their associated records, collected from Air Force controlled lands is required under NHPA Section 101(7)(A) and 36 CFR Part 79.  Consult DoD Legacy Management Program Office Project No. 98-1714, Guidelines for the Field Collection of Archaeological Materials and Standard Operating Procedures for Curating Department of Defense Archaeological Collections, 1999 (hereafter referred to as Guidelines), for detailed information on complying with 36 CFR Part 79 (see Paragraph 1.5.9. of this Pamphlet for information about 36 CFR Part 79). 

4.2.1.
There are four guiding principles for curating and storing Air Force archaeological collections:

4.2.1.1.
Curation begins before archaeological materials are collected from the field, or before a document is created.  This means, think ahead.  Archaeological materials often deteriorate after they are removed from their environment, especially if they are not properly handled.  Carefully evaluate the environment from which the artifacts or records will be removed, and ensure that their handling after removal will not contribute to deterioration before they can be properly stored in an appropriate curation facility.  Consult professional conservators if necessary to establish procedures to preserve waterlogged, fragile, burned, or otherwise sensitive artifacts before they are disturbed or collected.

4.2.1.2.
Consider that all actions could have permanent rather than temporary effects.  A general rule in archaeology is that every treatment associated with archaeological materials and records should be reversible if possible.  For example, labels should be permanent, but removable in the future if preservation or a specific kind of analysis requires they be removed.  Use only archival quality materials at all stages of archaeological investigation, even if the present action is intended to be temporary (such as using inexpensive acidic paper bags to transfer artifacts from the field to the laboratory, where they are to be cleaned and stored in archival-quality packages).  Many collections have been stored for extended periods in their original "temporary" packages or with "temporary" labels.  These collections usually have suffered significant deterioration, have lost their location (provenience) data, or both.  In other words, these collections have become nearly useless for preserving and interpreting data about the past.  Refer to Chapter 6 of the DoD Guidelines for information on proper archival-quality labeling, packaging, and practices.
4.2.1.3. 
Document each action.  This requirement cannot be overemphasized.  In addition to the field notes, artifact catalog, photographic record, report, and administrative files required for each archaeological project, create a Curation History for each collection.  The Curation History details how the materials were excavated, processed, created, labeled, conserved (if that was required), and packaged.  It also details what kinds of products were used in each of these steps.  Air Force SOWs for archaeological projects should require creation of Curation Histories for all artifacts and records associated with the projects.  Curation Histories should be kept on file at the installation, and must be included with the collection when it is curated at an appropriate facility.

4.2.1.4.
Curate collections in a repository that meets the basic requirements of 36 CFR Part 79.  To comply, a repository must be able to provide long-term professional curation services, including professional curation staff, atmospheric stability, appropriate fire suppression, intruder detection, and appropriate storage spaces and shelving.  Temporary storage by archaeological contractors or at an installation are not suitable unless these criteria are met.  See DoD Guidelines, Table 7, for recommendations on implementing the requirements of 36 CFR Part 79.

4.2.2.
Maintain administrative control of Air Force collections.  Each installation is responsible for maintaining control over archaeological materials and records collected from its property, collected using funds provided by the installation, or collected under permits issued by the installation.  The installation CRM or other designated POC is responsible for:

4.2.2.1. Knowing the location and condition of all collections (archaeological materials and associated documentation) and maintaining up-to-date lists and records about the location, size, and condition of all installation collections.

4.2.2.2.
Routinely inspecting the storage locations and taking immediate action to rectify any problems noted during the inspection, or when problems are reported by the curating facility.

4.2.2.3.
Making the collections available for appropriate uses.  This might entail writing a letter approving display of certain artifacts, or allowing the curation facility to use parts of the collection in traveling displays, supporting graduate student access to a collection for research, or giving permission for limited destructive analysis for dating or other purposes that will further scientific knowledge about the past.

4.2.2.4.
Budgeting for long-term curation, conservation, and storage costs.  These costs should be described in the Curation Agreement or MOU that establishes roles and responsibilities and defines the curation relationship between the installation and the facility.

4.2.3.
Proper curation and administrative control will ensure that Air Force archaeological collections are preserved and accessible for study long into the future.  Collections that have been properly collected, prepared, curated, stored, and administered can be used over and over again to interpret the past, to provide research data, or to assist American Indians in conducting traditional religious ceremonies.

4.3.
Integrated Cultural Resources Management Plans (ICRMPs):
4.3.1.
Per AFI 32-7065 Paragraph 4.10, all Air Force installations must prepare ICRMPs, unless they receive a variance per AFI 32-7065 Paragraph 4.10.3.

4.3.2.
The ICRMP is a 5-year planning document that describes the extent of an installation’s cultural resources and identifies proposed activities and actions to meet requirements for cultural resources management and legal compliance.  All installation actions that might affect cultural resources should be identified, along with recommendations on specific compliance actions to deal with those effects. 

4.3.3. The ICRMP should be comprehensive and integrate cultural resources compliance requirements with other installation planning activities, including 5-year projections for: 

4.3.3.1
Installation development and land use planning.

4.3.3.2.
Natural resources management (the Integrated Natural Resources Management Plan [ICRMP]).

4.3.3.3.
Planning for real property, facilities, and housing.

4.3.3.4.
Installation operations and maintenance activities.

4.3.4.
The ICRMP may contain varying levels of detail depending on the installation's needs and resource types.  Highly industrialized installations might have ICRMPs devoted almost exclusively to historic buildings and structures, while most Air Force ranges will have archaeological, traditional (TCPs), and perhaps historic facilities components in their ICRMPs.

4.3.5.
The ICRMP should be flexible enough to accommodate changing mission requirements.   Qualified in-house CRM staff should do annual or as-needed updates to the ICRMP, while overall 5-year updates (which are a funding priority) may be done in-house or under contract to qualified individuals.

4.3.6.
Attachment 2 of AFI 32-7065 outlines the suggested format for Air Force ICRMPs.  The guidelines emphasize the importance of Standard Operating Procedures (SOPs) in the management plan.  The guidelines offer several likely triggering events for SOPs, and specify the kinds of information they must contain.  It is important to note that:

4.3.6.1.
SOPs should clearly identify how the installation will address cultural resources issues related to proposed or planned installation activities.

4.3.6.2.
SOPs are written for installation staff.  They should be written in active voice, and be easy to understand.  They should identify routine recurring activities, identify each POC’s responsibilities for required actions and decisions, and list specific procedures based on those established in the ICRMP.

4.3.6.3.
SOPs also should address inadvertent discoveries of cultural resources, specific emergency actions that could affect cultural resources, and standard treatment measures for maintaining historic buildings and structures.  Activities related to NHPA and NAGPRA compliance should be included in the SOPs so they can be extracted and incorporated into agreement documents to streamline the compliance process.
4.4.
Guidelines for Cultural Resources Components of Integrated Natural Resources Management Plans (INRMPs):

4.4.1.
Natural resources management may involve ground-disturbing activities that could adversely affect historic properties and other cultural resources.  The INRMP should include these issues to ensure mutual cultural and natural resources management objectives are addressed.  These guidelines focus on three areas of overlap: compliance requirements; contributions that cultural resources studies can make to ecosystem management; and human activities that should be supported and sustained in developing and implementing an INRMP.

4.4.1.1.
Compliance requirements might arise under NEPA, NHPA, ARPA, NAGPRA, AIRFA, or one of the executive orders relating to sacred sites and government-to-government relations between Indian Tribes and the Air Force.

4.4.1.1.1.
Requirements related to these statutes, their associated regulations, and executive orders should be considered throughout an INRMP, rather than included in a single section on cultural resources.

4.4.1.1.2.
The INRMP should specify those natural resources management activities that could trigger the Section 106 review process.  These can include all ground disturbing activities associated with forest management (e.g., harvesting and planting), habitat management (e.g., soil preparation for food plots, cover plantings, and pond and wetland restoration), cantonment area landscaping (historically appropriate landscaping might be an issue if the cantonment is a historic district), soil surveys, land rehabilitation and maintenance (e.g., erosion control and contour restoration), and agricultural outleasing (plowing, seeding, grazing) are undertakings that should be reviewed for Section 106 compliance.  Similar guidance should be provided in the INRMP for NAGPRA, ARPA, and AIRFA.

4.4.1.2.
Archaeological data from the installation and nearby locations can help interpret how current environments and natural resources evolved through the analysis of recovered animal bone, pollen, plant remains, insects, ancient soils, tree-ring data, or radiocarbon dating.  These data further knowledge about how humans have changed the local and regional environment, sometimes through thousands of years.  Such data can be used for modern biodiversity studies, and for determining which installation species are "native" and "natural" and should be sustained or restored.  Historical photographs and records also can provide information about past environmental conditions to assist in ecosystem management decisions.

4.4.1.3.
Under AIRFA and EO 13007, the Air Force is required to allow Indian Tribes reasonable access to sacred and ceremonial sites on installation land.  Sacred sites are sometimes locations where Indian people traditionally have collected certain animal or plant species.  The EO 13007 adds that the Air Force is to avoid adverse effects to the physical integrity of sacred sites and to ensure reasonable notice to Indian Tribes when land management policies might restrict future access or impact sacred sites.  These requirements should be significant elements in INRMPs on installations where natural resources-related sacred sites or Traditional Cultural Places (TCPs) have been identified.

4.5.
Confidentiality Requirements:
4.5.1.
Restrict public knowledge regarding the specific location of archeological resources, traditional cultural resources, and other important historic properties to protect them from unauthorized trespass, vandalism, or other harm.
4.5.2.
Section 9 of ARPA allows the installation to withhold information concerning the nature and location of archaeological resources from the public.  Section 304 of the NHPA also requires withholding information about the location, character, or ownership of a historic property when disclosure might cause a significant invasion of privacy, risk harm to the historic property, or impede the use of a traditional religious site by practitioners.

4.6.
Freedom of Information Act (FOIA) Requests:
4.6.1.
Generally, the policy of DoD is to make the maximum amount of information available to the public consistent with its other responsibilities and with other federal laws.

4.6.2.
FOIA requests must be handled in conformance with DoD Regulation 5400.7.  Installation CRMs should refer to DoD Regulation 5400.7 for detailed guidance and consult the installation FOIA Manager if FOIA requests are addressed to the CRM.  Host and tenant units may have different FOIA managers.

4.6.3.
The FOIA Manager logs the request and determines the offices of primary and coordinating responsibility (OPR/OCR).  The FOIA Manager forwards a tasker, with a copy of the request to the OPR and OCR, tasking the OPR to respond within 10 days as required by law.

4.6.4.
Requests for DoD records made under FOIA may be denied only when the denial meets criteria set forth in DoD Regulation 5400.7 and other applicable law.  Decisions to protect sensitive cultural information from disclosure are made case-by-case, consistent with federal laws such as ARPA Section 9 (32 CFR 229.18) and NHPA Section 304 (36 CFR Part 800.11).
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Terms
ACES-PM. A sub-module for reporting environmental funding requirements in the Automated Civil Engineering System-Project Management module.  Cultural resources funding requirements must be entered into this sub-module of ACES-PM to be considered for funding.
Advisory Council on Historic Preservation (Council).  The independent federal agency charged by the NHPA, as amended to advise the President, Congress, and federal agencies on matters related to historic preservation.  The Council also administers Section 106 of the NHPA through 36 CFR Part 800, "Protection of Historic Properties."  

Archaeological Resources.  Any material remains of past human life or activities that are capable of providing scientific or humanistic understandings of past human behavior and cultural adaptation through the application of scientific or scholarly techniques such as controlled observation, contextual measurement, controlled collection, analysis, interpretation, and explanation (see ARPA and 32 CFR Part 229.3).

Area of Potential Effect (APE).  The land area an undertaking has the potential to effect.    The APE includes the footprint of the proposed project, and areas around the footprint that might be affected by visual, auditory, erosional, and other direct and indirect results of the undertaking.  

Arrowheads.  Used generically in ARPA and this document to refer to any shaped stone projectile point used to tip spears, darts, arrows, or other thrusting tools.  Casual surface collecting (not digging) arrowheads from archaeological sites is specifically exempted from criminal acts of vandalism as defined by ARPA Section 6. 

Categorical Exclusion (CATEX).  Categories of actions that the AF exempts from detailed NEPA review.  These kinds of actions do not individually or cumulatively have the potential to significantly effect the environment, and therefore do not require further environmental analysis in an Environmental Assessment (EA) or an Environmental Impact Statement (EIS).   The list of AF CATEXs is published in the Federal Register, and is periodically updated. See current edition, 32 CFR Part 989, "Environmental Impact Analysis Process (EIAP)," Appendix B.  CAUTION: A CATEXed action will frequently still require Section 106 review.  

Consultation.  A reasonable and good faith effort to involve affected parties in the findings, determinations, and decisions made during the Section 106 Process, and processes required under NAGPRA, AIRFA, NEPA, ARPA, and other statutes and regulations.  Consultations with federally recognized Indian Tribes must be on a government-to-government level to respect tribal sovereignty and to recognize the unique legal relationship between the Federal Government and Indian Tribes set forth in the Constitution, treaties, statutes, and court decisions.  

Consulting Parties.  In accordance with 36 CFR Part 800.2(c), parties with consulting roles in the NHPA Section 106 Process include SHPOs, and or THPOs; Indian tribal governments; representatives of local governments; applicants for federal assistance, permits, licenses, and other approvals; and members of the Public with interests in the undertaking.

Cultural Resources.  Includes “historic properties” as defined in the NHPA, “cultural items” as defined in NAGPRA, “archaeological resources” as defined in ARPA, and “sacred sites” as defined in Executive Order 13007.  "Heritage resources" is sometimes substituted for "cultural resources."

Cultural Resources Management (CRM).  The treatment and maintenance of cultural resources within the missions of a federal agency.  Management of cultural resources is mandated under federal legislation, but the specifics of how an agency meets its responsibilities are flexible within a range of possibilities.

Cultural Resources Manager.  A person appointed by a commander or commanding officer, on a primary or collateral duty basis, to manage the installation or MAJCOM cultural resources program.

Cultural Resources Professional.  A person who meets professional qualifications in anthropology, archaeology, history, historical architecture, preservation planning, or other preservation specialties set forth in Section 112 of the NHPA and Archeology and Historic Preservation: Secretary of the Interior's Standards and Guidelines.

Cultural Resources Program. The specific methods, techniques, policies, plans, and practices that an agency uses to meet its responsibilities regarding Cultural Resources Management and historic preservation.

Curation.  The process of managing and preserving an archaeological or other collection of artifacts and records according to professional museum and archival practices, as defined in 36 CFR Part 79.  Refer to Legacy Resource Management Program Office, Legacy Project No. 98-1714, Guidelines for the Field Collection of Archaeological Materials and Standard Operating Procedures for Curating Department of Defense Archaeological Collections," available through the DENIX and AFCEE websites.

Department of the Air Force Federal Preservation Officer (Air Force FPO).  An official appointed by the Secretary of the Air Force in accordance with Section 110 of the NHPA to direct the AF Cultural Resources Program.  The Air Force FPO is the Deputy Assistant Secretary of the Air Force for Installations, Environment, and Logistics (SAF/IEE).

Environmental Assessment (EA).  The EA is a concise written analysis of the proposed action's affect on the environment that is sufficient to determine whether the action proponent should prepare an Environmental Impact Statement (EIS) or a Finding of No Significant Impact (FONSI).  Every EA must lead to either a FONSI, a decision to prepare an EIS, or a decision to not proceed with the proposal.  See 32 CFR Part 989.14 for details on preparing AF EAs.

Environmental Impact Statement (EIS).  A detailed analysis of the affects an action and its alternatives will have on the human and physical environment.   The EIS is a planning tool, allowing the AF to document its decision to proceed with one of several alternative methods to complete (or to drop) a proposed action.  The EIS development process requires the AF to consider public, state and federal agency, tribal, and other comments on all the identified alternatives and on measures to mitigate environmental effects.  The EIS usually leads to a Record of Decision (ROD) that formally states why the AF reached a specific decision.  See 32 CFR 989.16-989.38 for details on preparing an AF EIS.

Finding of No Significant Impact (FONSI).  A brief written description of why an action will have no significant effect on the environment and thus will not be the subject of an EIS.  See 32 CFR Part 989.15 for details on FONSIs. 

Historic Preservation.  The NHPA (section 301[8]) states that historic preservation "includes identification, evaluation, recordation, documentation, curation, acquisition, protection, management, rehabilitation, restoration, stabilization, maintenance, research, interpretation, conservation, and education and training" regarding cultural resources. The Secretary of the Interior's Standards for the Treatment of Historic Properties (NPS 1992) defines historic preservation as "the act or process of applying measures necessary to sustain the existing form, integrity, and materials of an historic property."

Historic Property.  Any district, site, building, structure, or object included on or eligible for inclusion on the National Register of Historic Places (National Register).  Criteria for determining eligibility for National Register inclusion are detailed at 36 CFR Part 60.4.

Identification of Historic Properties.  The first step in the NHPA Section 106 process that includes preliminary work, actual efforts to identify properties, and the evaluation of identified properties to determine if they qualify as historic properties.  The standard for identification is a "reasonable and good faith effort." 

Indian Tribe.  For the purposes of this document, the term Indian Tribe includes federally recognized American Indian Tribes, Alaska Native Villages, and Native Hawaiian Organizations.  A federally recognized tribe is one the Federal Government recognizes formally as a sovereign entity with which it has government-to-government relationships. The Federal Government holds lands in trust for many, but not all, Indian Tribes.  Other Tribes are not federally recognized, and are not afforded special rights under federal law.  CRM programs on installations are required under various statutes to include notification and/or consultation with federally recognized Tribes (but not Tribes that are not federally recognized).  The number of federally recognized Tribes increases as the Bureau of Indian Affairs adds Tribes to the list.

Integrated Cultural Resources Management Plan (ICRMP).  A plan that identifies cultural resources and defines the process for managing them on DoD installations and lands.  ICRMPs are required for all DoD installations under DoD Instruction 4715.3, Environmental Conservation Program.  The ICRMP differs from previous CRMPs in that it is more comprehensive, and integrates, and is integrated into, other land management and development plans at installations.  Air Force installations must update their plan every 5 years.

National Register of Historic Places (National Register).  The Federal Government's official list of buildings, structures, districts, sites, and objects that are significant in American history, architecture, archaeology, engineering, or culture, and are thereby considered for preservation.  The National Register is administered by the Department of the Interior, National Park Service (NPS).  Criteria for eligibility, and the procedures for nomination, making changes to listed properties, and for removing properties from the National Register are detailed in 36 CFR Part 60, "National Register of Historic Places."

Sacred Site.  An Indian sacred site is defined as any specific, discrete, narrowly delineated location on federal land that is identified by an Indian tribe, or Indian individual determined to be an appropriately authoritative representative of an Indian religion, as sacred by virtue of its established religious significance to, or ceremonial use by, an Indian religion; provided that the tribe or appropriately authoritative representative of an Indian religion has informed the agency of the existence of such a site (Executive Order [EO] 13007).   

State Historic Preservation Officer (SHPO). The official appointed by the Governor of each state and territory to carry out the functions defined in the NHPA, and to administer the State Historic Preservation Program.  SHPOs provide advice and assistance to federal agencies regarding their Cultural Resources Management programs and historic preservation responsibilities.

Traditional Cultural Property (TCP).  A traditional cultural property is a type of historic property that is eligible for inclusion in the National Register of Historic Places because of its traditional religious and cultural importance to an Indian tribe or Native Hawaiian organization. (NHPA Section 101 (d)(6)).  It is important to keep in mind that TCPs are identified and evaluated with reference to the National Register, whereas sacred sites, as defined in EO 13007, are identified by Indian tribes with reference to their own traditional religion. 

Tribal Historic Preservation Officer (THPO).  The official appointed by an Indian Tribe in accordance with the NHPA to administer the Tribal Historic Preservation Program and assume duties and functions for tribal lands similar to those of the SHPO for State lands.  The Secretary of Interior designates tribes with THPO responsibilities.

Undertaking.  Any project, activity, action, or program wholly or partly funded under the direct or indirect jurisdiction of a federal agency.  Includes projects and activities that are executed by or on behalf of a federal agency; federally funded; require a federal permit, license or approval; or are subject to state or local regulation administered through delegation or approval authority by a federal agency.

Undertaking proponent.  The commander, commanding officer, or civilian director of a unit, activity, or organization, who initiates a proposal for an undertaking, who has command and control authority over the undertaking once it is authorized, or who has the legal and financial authority to commit the Air Force to agreements undertaken in compliance with cultural resource laws and regulations.
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ANNOTATED Department of Defense

American Indian and Alaska Native Policy 

PREAMBLE 

These principles establish the Department of Defense’s (DoD) American Indian and Alaska Native Policy for interacting and working with federally-recognized American Indian and Alaska Native governments (hereinafter referred to as “tribes”1)(a).  These principles are based on tribal input, federal policy, treaties, and federal statutes.  The DoD policy supports tribal self-governance and government-to-government relations between the federal government and tribes.  Although these principles are intended to provide general guidance to DoD Components on issues affecting tribes2  (b), DoD personnel must consider the unique qualities of individual tribes when applying these principles, particularly at the installation level.  These principles recognize the importance of increasing understanding and addressing tribal concerns, past, present, and future.  These concerns should be addressed prior to reaching decisions on matters that may have the potential to significantly affect (c&d) protected tribal resources, tribal rights, or Indian lands3 (e).

 As defined by most current Department of Interior/Bureau of Indian Affairs list of tribal entities published in Federal Register pursuant to Section 104 of the Federally Recognized Indian Tribe List Act.

2This policy is not intended to, and does not, grant, expand, create, or diminish any legally enforceable rights, benefits, or trust responsibilities, substantive or procedural, not otherwise granted or created under existing law.  Nor shall this policy be construed to alter, amend, repeal, interpret, or modify tribal sovereignty, any treaty rights, or other rights of any Indian tribes, or to preempt, modify, or limit the exercise of any such rights.
3Definition of Key Terms:

· Protected Tribal Resources:  Those natural resources and properties of traditional or customary religious or cultural importance, either on or off Indian lands, retained by, or reserved by or for, Indian tribes through treaties, statutes, judicial decisions, or executive orders, including tribal trust resources.

· Tribal Rights:  Those rights legally accruing to a tribe or tribes by virtue of inherent sovereign authority, unextinguished aboriginal title, treaty, statute, judicial decisions, executive order or agreement, and that give rise to legally enforceable remedies.

· Indian Lands (f):  Any lands title to which is either:  1) held in trust by the United States for the benefit of any Indian tribe or individual; or 2) held by any Indian tribe or individual subject to restrictions by the United States against alienation.
(a)  This policy governs Department interactions with federally recognized tribes only; it does not govern interaction with unrecognized tribes, state-recognized tribes, Alaska Native village or regional corporations, or Native Hawaiians.  [In Alaska, as a practical matter, the Department may need to discuss proposed actions with Alaska Native village or regional corporations simply because these corporate entities own and manage much of the land in Alaska.  In such cases, the relationship between the Department and the corporate entity is a business relationship between the government and a private party, not a government-to-government relationship.]      

(b)  This policy neither enlarges nor diminishes the Department's legal obligations with respect to federally recognized tribes, nor does the policy provide an independent cause of action upon which the Department may be sued. 

(c)  The phrase "may have the potential to significantly affect," which appears throughout the policy, establishes the general threshold or "trigger" for consultation to be used unless a statute or other legal obligation specifically establishes a lower threshold for consultation.  It is expected that DoD personnel will informally contact interested tribes whenever there is any real possibility that tribal interests may be affected by proposed DoD actions, but that continued, more formal consultation will be necessary only when it appears, from initial discussions with a tribe, that tribal interests will be significantly affected by the proposed action.  In other words, the policy anticipates a two-step process designed first, to overcome the fact that, as non-Indians, we may not always recognize the effect our actions may have on tribal interests unless we ask; and second, to permit DoD to proceed without the need for further consultation unless potentially significant consequences are identified during this initial discussion.  [Note: The word "significantly" is used in this policy in its ordinary dictionary sense; i.e., as a synonym for "material" or "important."  It is should not be interpreted in the NEPA or Council on Environmental Quality NEPA Regulations sense, as that would set a higher threshold for consultation than is intended.]      

(d)  There is no obligation to consult with tribes in advance of a proposal that "may have the potential to significantly affect" tribal interests.  In other words, the obligation to consult with tribes under this policy is event- or proposal-driven.  Nonetheless, as a matter of discretion, general consultation may be desirable where an installation expects to have frequent interaction with a tribe and wishes to establish a stand-by protocol for consultation absent the pressures associated with a particular proposal.

(e)  The phrase "protected tribal resources, tribal rights, or Indian lands," which appears throughout the policy, works in conjunction with the "may have the potential to significantly affect" trigger to determine when DoD must consult with tribes.  Generally speaking, DoD must consult with tribes only when its proposed actions may have the potential to significantly affect Indian lands, treaty rights, or other tribal interests protected by statute, regulation, or executive order.  [Note:  Some statutes may establish a lower threshold for consultation than the default threshold established in this policy (see, e.g., 16 U.S.C. 470a(d)(6)(B)); in such cases, the Department must consult with tribes in accordance with the statutory requirements.]  [Note also, that individual rural residents of Alaska, including both Natives and non-Natives, generally have a right to engage in nonwasteful subsistence uses of fish, wildlife, and other wild, renewable resources on public lands in Alaska.  While this right is not a tribal right per se, installations nonetheless may find it both convenient and beneficial to consult with the appropriate Alaska Native entity whenever a proposed DoD action may have the potential to adversely affect the subsistence activities of several members of the same village or tribe.]         

(f)  With respect to Alaska, the term "Indian Lands" does not include lands held by Alaska Native Corporations or lands conveyed in fee to an Indian Reorganization Act entity or traditional village council; the term may include village-owned townsite lands (depending on the particular status of the village itself and upon a fact-specific inquiry into whether the area at issue qualifies as a dependent Indian community), and individual Native townsite lots and Native allotments (so long as these properties remain in either restricted fee or trust allotment form). 
I.  TRUST RESPONSIBILITIES 
DoD will meet its responsibilities to tribes.  These responsibilities are derived from:

· Federal trust doctrine (g) (i.e., the trust obligation of the United States government to the tribes);

· Treaties, Executive Orders, Agreements, Statutes, and other obligations between the United States government and tribes, to include:

1. Federal statutes (e.g., Native American Graves Protection and Repatriation Act, American Indian Religious Freedom Act, National Environmental Policy Act, National Historic Preservation Act, Alaska National Interest Lands Conservation Act, Alaskan Native Claims Settlement Act, and Archeological Resources Protection Act); and


2. Other federal policies (e.g., Executive Order 12898, “Environmental Justice”;  Executive Order 13007, “Indian Sacred Sites”; Executive Order 13021 “Tribal Colleges and Universities”; “Executive Memorandum: Government to Government Relations with Native American Tribal Governments,” dated 29 April 1994; and Executive Order 13084, “Consultation and Coordination with Indian Tribal Governments”).


DoD will annually review the status of relations with tribes to ensure that DoD is:


· Fulfilling its federal responsibilities; and


· Addressing tribal concerns related to protected tribal resources, tribal rights, or Indian lands.

(g)  Under the federal trust doctrine, the United States--and individual agencies of the federal government--owe a fiduciary duty to Indian tribes.  The nature of that duty depends on the underlying substantive laws (i.e., treaties, statutes, agreements) creating the duty.  Where agency actions may affect Indian lands or off-reservation treaty rights, the trust duty includes a substantive duty to protect these lands and treaty rights "to the fullest extent possible."  Otherwise, unless the law imposes a specific duty on the federal government with respect to Indians, the trust responsibility may be discharged by the agency's compliance with general statutes and regulations not specifically aimed at protecting Indian tribes.   
II. GOVERNMENT TO GOVERNMENT RELATIONS

Build stable and enduring relationships with tribes by:

· Communicating with tribes on a government-to-government basis (h) in recognition of their sovereignty;

· Requiring meaningful communication addressing tribal concerns between tribes and military installations at both the tribal leadership-to-installation commander and the tribal staff-to-installation staff levels (i);


· Establishing a senior level tribal liaison in the Office of the Secretary of Defense (j) and other appropriate points of contact within DoD to ensure that tribal inquiries are channeled to appropriate officials within DoD and responded to in a timely manner;

· Providing, to the extent permitted by DoD authorities and procedures, information concerning opportunities available to tribes to:  1) compete for contracts, subcontracts, and grants, and participate in cooperative agreements;  2) benefit from education and training;  3) obtain employment;  and 4) obtain surplus equipment and property;

· Assessing, through consultation, the effect of proposed DoD actions that may have the potential to significantly affect protected tribal resources, tribal rights, and Indian lands before decisions are made (k);


· Taking appropriate steps to remove any procedural or regulatory impediments to DoD working directly and effectively with tribes on activities that may have the potential to significantly affect protected tribal resources, tribal rights, and Indian lands; and


· Working with other federal agencies, in consultation with tribes, to minimize duplicative requests (l) for information from tribes.  

(h)  Indian tribes have been called "domestic dependent nations"--i.e., nations within a nation.  As such, consultation with tribes on a "government-to-government basis" requires a high degree of formality (see attached sample framework for consultation).  Unless--or until--a tribal-specific protocol for consultation has been developed, formal contact with a tribe should be made by the installation commander, and should be directed to the tribe's senior elected official, usually referred to as the tribal chair, governor, or president.

(i)  Although communication with tribes on a government-to-government basis demands attention--at least initially--at a relatively senior level of command, the goal should be to develop mutually acceptable protocols or procedures that will allow most day-to-day liaison and work with interested tribes to be accomplished on a staff-to-staff basis.  Senior commanders and tribal leaders should be kept apprised of this day-to-day interaction, but--once these protocols are in place--need act personally and directly only when requested to do so by the other party. 

(j)  Although the Deputy Under Secretary of Defense for Environmental Security will provide tribes with a senior-level liaison to ensure tribal inquires are promptly addressed, DoD officials at all levels of command should strive to make it easier for tribes to receive timely answers to the questions they may have concerning DoD activities that may affect them.  One way to accomplish this at the installation level could be to designate and announce a principal point-of-contact for the receipt of tribal inquiries.

(k)  The single most important element of consultation is to initiate the dialogue with potentially affected tribes before decisions affecting tribal interests are made.  Meaningful consultation demands that the information obtained from tribes be given particular, though not necessarily dispositive, consideration; this can happen only if tribal input is solicited early enough in the planning process that it may actually influence the decision to be made.  Consultation is worth very little if decisions have already been made.

(l)  Keep in mind that many tribes have relatively few enrolled members and only a limited staff to respond to your requests.  This being the case, coordinate your requests for information with other federal agencies whenever doing so may reduce the administrative burden on the affected tribe.

III.  CONSULTATION

Fully integrate (down to staff officers at the installation level) the principle and practice of meaningful consultation and communication with tribes by:

· Recognizing that there exists a unique and distinctive political relationship between the United States and the tribes that mandates that, whenever DoD actions may have the potential to significantly affect protected tribal resources, tribal rights, or Indian lands, DoD must provide affected tribes an opportunity to participate in the decision-making process that will ensure these tribal interests are given due consideration in a manner consistent with tribal sovereign authority (m);

· Consulting consistent with government-to-government relations and in accordance with protocols mutually agreed to (n) by the particular tribe and DoD, including necessary dispute resolution processes;


· Providing timely notice to, and consulting with, tribal governments prior to taking any actions that may have the potential to significantly affect protected tribal resources, tribal rights, or Indian lands;  


· Consulting in good faith throughout the decision-making process (o); and 


· Developing and maintaining effective communication, coordination, and cooperation with tribes, especially at the tribal leadership-to-installation commander level and the tribal staff-to-installation staff levels.
(m)  What constitutes "due consideration...consistent with tribal sovereignty" depends, in part, on the underlying law that dictates that consultation take place.  "Consultation" can vary from simple notice of a pending action to negotiation to obtain the tribe's formal consent to a proposed action (the absence of which may be enough to stop that action from proceeding).  The attached table summarizes the specific legal obligations owed tribes under the trust doctrine and various statutes.  In general, two principles should be kept in mind.  One, tribes are not just another interested party; where tribal interests may be significantly affected, tribes must be regarded as separate from the general public for the purposes of consultation.  Second, in most cases, consultation should include an invitation to potentially affected tribes to provide information to DoD concerning actions that may significantly affect tribal interests; that information should be given special consideration.  In some instances, e.g., where Indian lands or treaty rights may be significantly and adversely affected, tribal rights may take precedence and dictate that DoD protect these rights to the fullest extent possible.

(n)  The are over 570 federally recognized Indian tribes, each with its own distinctive cultural identity.  Just as is true with foreign nations, a "one-size-fits-all" prescription for consultation with Indian tribes is neither appropriate nor possible.  Instead, installations should expect to have to negotiate a mutually agreeable protocol with each separate tribe with which it must consult.  While certain elements can be expected be a part of any such protocol, installations should be mindful of the fact that tribes all have different ways of controlling property, harvesting natural resources, revering the environment, and even conducting consultations.

(o)  Keep it in mind that the consultation trigger contemplates a two-step process.  

Consultation need continue throughout the decision-making process only for those proposals that have the potential to significantly affect tribal interests.
IV.  NATURAL AND CULTURAL RESOURCES PROTECTION
Recognize and respect the significance tribes ascribe to certain natural resources and properties of traditional or customary religious or cultural importance by:

· Undertaking DoD actions and managing DoD lands consistent with the conservation of protected tribal resources and in recognition of Indian treaty rights to fish, hunt, and gather resources at both on- and off-reservation locations (p);


· Enhancing, to the extent permitted by law, tribal capabilities to effectively protect and manage natural and cultural tribal trust resources (q)  whenever DoD acts to carry out a program that may have the potential to significantly affect those tribal trust resources;
· Accommodating, to the extent practicable and consistent with military training, security, and readiness requirements, tribal member access to sacred and off-reservation treaty fishing, hunting, and gathering sites located on military installations; and


· Developing tribal specific protocols to protect (r), to the maximum extent practicable and consistent with the Freedom of Information Act, Privacy Act, National Historic Preservation Act, and Archeological Resources Protection Act, tribal information regarding protected tribal resources that has been disclosed to, or collected by, the DoD.

(p)  Fulfillment of the trust responsibility demands that federal agencies protect the lands and habitats that support the resources upon which the meaningful exercise of tribal hunting, fishing, and gathering rights depend.  This includes actions on non-Indian-owned lands (including DoD installations) that may affect Indian lands or off-reservation treaty rights (such as reserved  rights to hunt, fish, or gather on treaty-ceded lands or "usual and accustomed" grounds and stations).  In addition, in Alaska, DoD must endeavor to protect the continued viability of all wild, renewable resources in order to minimize, to the extent possible, the adverse effects of its actions on rural residents who depend upon subsistence uses of such renewable resources.   

(q)  Where a proposed DoD action may have the potential to significantly affect tribal trust resources (i.e., Indian lands or treaty rights to certain resources) or DoD has been given express statutory authority (e.g., §8050 of the Department of Defense Appropriations Act of FY 1999), DoD may have limited authority to help develop and enhance the affected tribe's capacity to better manage these resources.  This, however, is an area fraught with fiscal law pitfalls; consequently, installations are advised to consult with legal counsel before committing to expend appropriated funds for this purpose.

(r)  Presently, legal authority to protect tribal information concerning sacred sites is very limited.  Section 9 of the Archeological Resources Protection Act (16 U.S.C. § 470hh) and Section 304 of the National Historic Preservation Act (16 U.S.C. § 470w-3) may provide some protection from a request for such information, but may not be enough to guarantee confidentiality in the face of a Freedom of Information Act request for disclosure--especially the NHPA provision.  A written consultation agreement with a tribe may be appropriate in some circumstances and permit an installation to withhold disclosure under FOIA Exemption 5, but even this tactic may prove to be ineffective.  As a consequence, installations should be careful not overstate their ability to keep sensitive tribal information confidential.       

Attachment 3
(SAMPLE)

CONTINGENCY PLAN OF ACTION 

OR COMPREHENSIVE AGREEMENT (CA) BETWEEN

NAME AIR FORCE BASE (AFB), STATE
AND

THE NAME OF TRIBE(S) OF STATE(S)
Whereas, NAME AFB, STATE, is responsible for the identification, protection, and disposition of Native American human remains and other cultural items on lands under its ownership and control pursuant to the Native American Graves Protection and Repatriation Act of 1990 (P.L. 101-601, 104 STAT. 3048, 25 USC 3001-3013; hereafter, NAGPRA) and 43 CFR 10, Native American Graves Protection and Repatriation Act Regulations; and

WHEREAS, NAME AFB must notify and consult with officials of culturally affiliated federally recognized American Indian tribes concerning the discovery and eventual disposition of such cultural items, per 25 USC 3002 and 43 CFR 10.3 – 10.6; and

Whereas, The NAME OF TRIBE is a federally recognized American Indian tribe now in STATE(S) and traditionally occupied lands now in the states of NAME OF STATE(S), and (including lands within NAME AFB); and

WHEREAS, The NAME OF TRIBE does claim it is culturally affiliated with and does assert the right of possession and control over any Native American human remains and other cultural items from lands owned or controlled by NAME AFB in accordance with Section 3 (a)(2)(C)(1) of NAGPRA (25 USC 3002); and

WHEREAS, NAME AFB has the need to engage in activities including programs to maintain, rehabilitate, construct, and repair buildings, structures, roads, grounds, bridges, and associated landscaping; training, including, but not limited to, excavation, demolition, and maneuver of heavy equipment; and intentional excavation potentially required for compliance with Sections 106 or 110 of the National Historic Preservation Act, as amended (16 USC 470-470w) or permitted under the Archaeological Resources Protection Act (16 USC 470aa-470mm); and
WHEREAS, these on-going activities may lead to the inadvertent discovery of Native American human remains and other cultural items; and

Whereas, NAME AFB lands are subject to natural processes that may over the course of time expose Native American human remains and other cultural items; and

Whereas, Section 11 of NAGPRA (25 USC 3009) and 43 CFR 10.5(f) permit and encourage specific agency-tribal agreements to ensure the appropriate treatment of Native American human remains and other cultural items;

NOW, THEREFORE, NAME AFB and the NAME OF TRIBE agree that the following stipulations and procedures will be followed for the identification, notification, consultation, treatment, and disposition of all Native American human remains and other cultural items, that are inadvertently discovered or intentionally excavated on lands owned or controlled by NAME AFB.

STIPULATIONS

1.0 
Definitions for special terms used in this agreement, e.g., “human remains” and “cultural items”, are identical to those stated in NAGPRA, 43 CFR 10, and other federal preservation laws and regulations.

2.0 
For notification purposes per 43 CFR 10.4(d)(1)(iii), NAME AFB considers The NAME OF TRIBE likely to be culturally affiliated with inadvertently discovered NAGPRA human remains and other cultural items found on NAME AFB.

3.0
NAME AFB consulted with NAME OF TRIBE to seek advice and counsel on treatment of Native American human remains and other cultural items in accordance with their traditions and compliance with NAGPRA.  Consequently, NAME AFB will ensure the following measures are carried out.
4.0
Procedures for the Inadvertent Discovery of Native American Human Remains and Other Cultural Items [adapted from 43 CFR 10.4]

4.1
Initial Notification

Discoverer of bone material and/or other potential NAGPRA cultural items notifies Base Cultural Resource Manager (CRM) immediately.

4.2
Initial Identification

Base CRM will make all efforts to visit the site within 24 hours of initial notification by the discoverer but this site visit will take place no later than three (3) working days after receipt of written notification.  [43 CFR 10.4(d)(iii)].  If activities are occurring in the discovery area, the Base CRM arranges for their cessation and the protection of the find until identification and follow-on steps are completed, as appropriate.

4.2.1
If bone material is present, the Base CRM determines if the remains are human*

4.2.2
Base CRM determines if the remains are recent (i.e., less than 50 years) and, in coordination with base Security Forces (SF), if a crime scene is involved*

4.2.3
Base CRM determines if the remains are Native American*

[* NOTE:  NAME AFB shall arrange for a qualified professional, such as a forensic anthropologist, to be on call to perform in situ identifications in assistance to the CRM.]

4.2.4
If no bone is found but other cultural items are noted, the Base CRM shall determine if whole pottery vessels or clusters of pottery fragments are present, particularly decorated types.  The presence of these artifacts may indicate a former NAME OF TRIBE cemetery or gravesite.

4.3
Results of Initial Identification

The results of these identification procedures will determine whether NAGPRA provisions apply to the discovery situation.  With regard to Native American human remains discovered on federal lands, NAGPRA and 43 CFR 10 make no distinction concerning their temporal context (i.e., recent or archaeological in nature) or whether a potential crime scene exists.  This agreement combines the affirmative provisions of NAGPRA concerning tribal consultation with conventional base law enforcement mandates.

4.3.1
Result 1: Remains are non-human and no archaeological resources are present

4.3.2
Result 2: Recent human remains are present

4.3.3
Result 3: Archaeological, non-Native American human remains are present

4.3.4
Result 4: Archaeological, Native American human remains and/or other cultural items are present.  Initiate NAGPRA notification procedures.

4.4
Notification, Consultation, Treatment, and Disposition Procedures

4.4.1
Result 1: Remains are non-human and no archaeological resources are present

Within approximately three (3) working days of this determination, the Base CRM notifies the NAME OF TRIBE NAGPRA Coordinator via telephone or email that a reported inadvertent discovery of bone was non-human and that no cultural items or other archaeological resources were present.  After this notification, normal base activities may resume in the area of discovery.

4.4.2
Result 2: Recent human remains are present

Base CRM notifies base Security Forces (SF), which assumes jurisdiction and responsibility.  SF ensures that all base activities cease within a 30-meter radius of the site and declare the site off limits to everyone except authorized personnel.  SF will investigate any potential criminal wrongdoing and carry the case to closure.  Forensic examination of the remains will be conducted in accordance with local criminal investigative procedures.  If indications are present that the remains are Native American, the NAME OF TRIBE will be notified following appropriate next-of-kin notification.  Final disposition of the remains will be arranged by the next-of-kin.  Otherwise, final disposition of the remains will be arranged in accordance with 43 CFR 10.5-10.6.

4.4.3
Result 3: Archaeological, non-Native American human remains are present

The Base CRM takes measures to protect the discovery site, including entering the site into the NAME AFB Cultural Resource database and Management Plan and informing the State Historic Preservation Office of the discovery.  The Base CRM shall notify the NAME OF TRIBE NAGPRA Coordinator at least fifteen (15) days prior to moving any remains from the site.  If remains are removed from the site, the Base CRM will ensure their curation per the requirements of 36 CFR 79.

4.4.4
Result 4: Archaeological, Native American human remains and/or other cultural items are present (Initiate formal NAGPRA compliance procedures).

4.4.4.1
The Base CRM shall immediately notify the Wing Commander or his/her official designee of the discovery, in writing.  Base CRM shall also notify Base SF that NAGPRA compliance procedures are in effect per this agreement and 43 CFR 10.

4.4.4.2
The Base CRM shall protect the site of the remains, stabilizing or covering as necessary.  Neither NAME AFB nor the NAME OF TRIBE shall disclose information concerning the nature and location of the site outside of their respective governmental authorities.  However, federally recognized tribes other than the NAME OF TRIBE, which may have a claim of custody to these human remains and/or other cultural items, may be sent documentation under similar comprehensive agreements or upon written request to the Base CRM.

4.4.4.3
No later than three (3) working days after receipt of written notification of discovery, the Wing Commander or his/her official designee shall certify notification has been received and will forward this certification to higher headquarters, Attn: HQ INSERT MAJCOM/CEV (Environmental Division).

4.4.4.4
NAME AFB shall notify the official NAME OF TRIBE NAGPRA representative of any inadvertent discovery of Native American human remains or other cultural items on the base as soon as possible, but no later than three (3) working days after the Wing Commander or his/her designee has received written notification of the discovery of Native American human remains and/or other cultural items.  The Base CRM will keep a list of official tribal contacts and update it annually.

4.4.4.5
The Base CRM shall write a field evaluation of the circumstances of the discovery, condition, and contents of burials (including any artifacts).  The evaluation should state the primary context, antiquity, and significance of human remains and other associated cultural items, if any.  This evaluation will require the assistance of a professional archaeologist and/or physical anthropologist.

4.4.4.6
The Base CRM shall provide as soon as practicable in written form to the Wing Commander or his/her official designee the results of the field evaluation, intended consultation tasks, and possible disposition of discovered remains.  The Base CRM shall also provide a copy of this field evaluation to the NAME OF TRIBE.

4.4.4.7
The Base CRM shall evaluate human remains and other associated cultural objects in situ unless eroded from their original location or removed by accident or looting.  If in situ identification is not possible, the Base CRM shall conduct consultation with the NAME OF TRIBE and other culturally affiliated tribes to discuss further identification procedures, non-invasive methods of analysis or photography.

4.4.4.8
If the remains can be attributed to lineal descendants, the Base CRM shall notify potential lineal descendants using the following procedures:

· Telephone and record in a phone log the date, time, and person contacted

· Document the telephone conversation in a Memorandum for Record

· Send written notification by certified mail to lineal descendant.

· Make follow-up phone calls to lineal descendants to determine if written notification of discovery was received by the appropriate person and to ascertain how they wish to proceed in determining treatment and disposition of the human remains or other cultural items.

4.4.4.9
The Base CRM shall ensure that final disposition of Native American human remains and/or other cultural items recovered under this part is carried out in accordance with the provisions in 43 CFR 10.6.

5.0
Intentional Excavation and Removal of Native American Human Remains and/or Other Cultural Items [adapted from 43 CFR 10.3]

5.1
If leaving Native American human remains and other cultural items in situ is determined, after consultation with lineal descendants, or the NAME OF TRIBE and other culturally affiliated tribes, not prudent or feasible because erosion or activities in an area might damage them, excavation and removal shall be undertaken by NAME AFB in accordance with the requirements of the Archaeological Resources Protection Act (ARPA), the National Historic Preservation Act (NHPA), NAGPRA, and current professional standards for archaeological data recovery.  The Base CRM shall arrange for the presence of a NAME OF TRIBE representative during mitigation, if possible.

5.2
The NAME AFB CRM may deem Phase II site evaluations necessary, based on Phase I archaeological survey results and/or a mission need.  The Base CRM shall notify the NAME OF TRIBE NAGPRA Coordinator and Historic Preservation Officer of this determination and the planned fieldwork.  The Base CRM shall arrange for the presence of a NAME OF TRIBE representative during Phase II work, if possible.

5.3
If NAME AFB proposes to undertake a planned activity that has a high probability to result in the discovery of Native American human remains and/or other cultural items, the Base CRM shall notify the NAGPRA and Historic Preservation Office points of contact for the NAME OF TRIBE.  NAME AFB will then consult with the NAME OF TRIBE, other culturally affiliated tribes, and other appropriate agencies to ensure that the work plan for such investigations meets all requirements of federal and state laws and regulations.  Concerns of the NAME OF TRIBE regarding discovery, treatment, and disposition of human remains and/or other cultural items will also be discussed.

5.4
The Base CRM shall provide written notification signed by the Wing Commander or his/her designee to the NAME OF TRIBE of planned excavations describing:

· Their location (including a map showing the area of potential effects and general site area)

· The basis for the determination that Native American human remains and/or other cultural items may be encountered,

· The basis for the determination of likely custody pursuant to 43 CFR 10.6

· The proposed treatment and disposition of Native American human remains and other cultural items

· The proposed time and place for meetings or consultation

5.5
If no response is received from this written notification in 15 days, the Base CRM shall make a follow–up telephone call to the NAME OF TRIBE.

5.6
Consultation to establish provisions for the identification, treatment, and disposition of Native American human remains and other cultural items recovered by intentional excavations or inadvertent discovery must be conducted according to the provisions of 43 CFR 10.5 and documented by a written plan of action signed by the Wing Commander or his/her designee, which NAME OF TRIBE has the option to sign.  In accordance with 43 CFR 10.5(e), the Action Plan will include:

· Any kinds of material to be considered as cultural items

· Specific information used to determine custody pursuant to 43 CFR 10.6

· Treatment, care, and handling of human remains and other cultural items

· Planned archaeological recording of human remains and other cultural items

· Kinds of analyses planned for identification of human remains and other cultural items

· Steps to be followed to contact tribal officials before any excavation

· Steps to incorporate compliance with Section 106 of the National Historic Preservation Act and 36 CFR 800, as appropriate, including contact with NAME OF STATE State Historic Preservation Office

· Kind of traditional treatment to be afforded human remains or other cultural items

· Nature of reports to be prepared

· Disposition of human remains and other cultural items in accordance with 43 CFR 10.6 

· Possible involvement of a NAME OF TRIBE representative during excavation

· Issuance of a permit pursuant to ARPA and 32 CFR 229, if applicable

5.7
For any Native American human remains and/or other cultural items that are removed from the site of their discovery, NAME AFB will ensure their temporary storage in a repository meeting the curation standards described in 36 CFR 79, until their final disposition is determined through consultation with lineal descendants, the NAME OF TRIBE, or other culturally affiliated tribes. NAME AFB, within limits established by federal laws and regulation, and in consultation with the NAME OF TRIBE, shall accommodate NAME OF TRIBE tribal customs and traditions when removing, analyzing, handling, and storing Native American human remains and other cultural items over which the NAME OF TRIBE may have claim of priority of custody.

6.0
Consultation Procedures

6.1
The NAME OF TRIBE will provide NAME AFB with the names, telephone numbers, and addresses of the Executive Council Chairperson, the Tribal NAGPRA Representative, and the Tribal Historic Preservation Officer.

6.2
The NAME OF TRIBE may contact the Base CRM to request information on cultural resources management activities at the base.

6.3
If a meeting is needed between NAME OF TRIBE tribal representatives and NAME AFB to discuss cultural resources and related issues, NAME AFB will schedule a meeting at a mutually convenient time and place.  Within budgetary constraints, NAME AFB will assist with travel expenses incurred by tribal representatives traveling to NAME AFB for purposes of implementing this agreement.  Nothing in this agreement shall be interpreted or construed as a commitment or requirement that NAME AFB obligate or pay funds in contravention of the Anti-Deficiency Act, 31 U.S.C. §1342, or any other applicable provision of law.
6.4
If federally recognized tribes other than the NAME OF TRIBE claim affiliation with any Native American human remains and/or other cultural items from NAME AFB, the base shall follow dispute resolution procedures as stated in NAGPRA and 43 CFR 10.17, as required.

6.5
Either signatory may terminate their participation in this MOA upon 30 days written notice to the other signatory, provided that the parties consult prior to termination to seek agreement on amendments or other actions that would avoid termination.

6.7
Nothing in this MOA shall prevent the governing body of the NAME OF TRIBE from relinquishing control over any Native American human remains, or title to or control over any funerary object or sacred object recovered from NAME AFB.

[NOTE: A Plan of Action requires ONLY the signature of the Wing or Base Commander; it does not require Tribal signature to take effect]

[NOTE: Use the following signature blocks for Comprehensive Agreements (CAs) ONLY] 

This agreement shall become effective upon the signature of both authorized parties.

____________________________________________
 ______________

Chairperson, NAME OF TRIBE of STATE(S)

 Date

____________________________________________
 ______________

INSERT WING OR BASE COMMANDER

 Date

OFFICE SYMBOL, NAME Air Force Base

Attachment 4

SAMPLE MEMORANDUM OF AGREEMENT

MEMORANDUM OF AGREEMENT

BETWEEN THE UNITED STATES AIR FORCE, THE NAME OF STATE STATE HISTORIC PRESERVATION OFFICER 

ON THE DEMOLITION OF TWO ELIGIBLE PROPERTIES

(WATER SURVIVAL TRAINING POOL AND CREW READINESS ALERT

FACILITY) AT NAME AIR FORCE BASE (AFB), STATE

WHEREAS, the United States Air Force (Air Force) is responsible for implementation of applicable provisions of the Defense Base Closure and Realignment Act of 1990 (P.L. 101-510) and the Air Force is proceeding with realignment of functions and units, closure of installations, and disposal of excess and surplus property in a manner consistent with the “1993 Report to the President of Defense Base Closure and Realignment Commission”, dated 1 July 1993; and

WHEREAS, the Air Force has determined that the demolition of two properties (Water Survival Training Pool and Crew Readiness Alert Facility) eligible for listing on the National Register of Historic Places (National Register) at the former Name Air Force Base [now known as Name Air Reserve Base (ARB)], NAME OF State will have an effect upon these historic properties that are eligible for inclusion in the National Register; and

WHEREAS, the Air Force has consulted with the Name of State State Historic Preservation Officer (SHPO) pursuant to 36 CFR 800.13, regulations implementing Section 106 of the National Historic Preservation Act (16 U.S.C. Section 470f); and

WHEREAS, the Air Force is providing the Name Development Authority (hereafter referred to as the Development Authority) the opportunity to acquire and market base property; and

WHEREAS, the Air Force has prepared a detailed assessment and inventory of the significance of the two eligible properties (Water Survival Training Pool and Crew Readiness Alert Facility) at the former Name AFB in the document titled “Historic Building Inventory and Evaluation, Name Air Force Base, NAME OF COUNTY, NAME OF STATE,” dated Date; and

WHEREAS, NAME OF State SHPO concurred with the Air Force’s recommendations that Buildings 143 and 747 are eligible for nomination to the National Register in INSERT DATE; and

NOW, THEREFORE, the Air Force, the NAME OF State SHPO, and the Development Authority agree that the undertaking shall be implemented in accordance with the following stipulations to take into account the adverse effect of the undertaking on the historic properties.

STIPULATIONS

I.
RESPONSIBILITIES

A.  Due to the adverse effect from demolition of Buildings 143 and 747, the Air Force shall contact the Historic American Building Survey/Historic American Engineering Record (HABS/HAER) Office to determine the level of recordation appropriate for mitigation.  Once complete, the HABS/HAER recordation shall be submitted to the HABS/HAER office for review and acceptance.  Copies of the completed recordation shall be submitted to the Name OF STATE SHPO, and/or any agency or organization designated by the HABS/HAER office.  Recordation shall serve as mitigation for the Air Force for demolition of Buildings 143 and 747 at Name ARB. 

II.
REPORTING

Within one month of the HABS/HAER’s acceptance of the Air Force’s documentation of Buildings 143 and 747, the Name OF STATE SHPO shall submit to the other signatories to this MOA written verification of acceptance and completion of the terms of the MOA.  Written verification shall indicate whether the Air Force has met all of its responsibilities under the terms of this MOA and when the required actions were completed. 

III.
AMENDMENTS AND NON-COMPLIANCE

A.
If any of the parties to this MOA believes the terms of the MOA cannot be carried out, or the MOA should be amended, that party shall immediately consult with the other parties to develop amendments to the MOA.  The process of amending the MOA shall be the same as that used in creating the original MOA.

B.
If the terms of this MOA are not carried out, the Air Force shall not take or sanction any adverse effect to the historic property or that would foreclose the Council’s consideration of modifications or alternatives to the Undertaking.

Execution of this MOA by the Air Force and the NAME OF STATE SHPO, and implementation of its terms, evidence that the Air Force has afforded the Indiana SHPO an opportunity to comment on the effect of this Undertaking and its effects on the historic properties.

UNITED STATES DEPARTMENT OF THE AIR FORCE 

BY:
_______________________________________________
Date:
__________
      
NAME, Deputy Assistant Secretary of the Air Force

       
(Environment, Safety and Occupational Health)

INSERT NAME STATE HISTORIC PRESERVATION OFFICER

BY:
______________________________________________
Date:
__________

CONCUR:

INSERT NAME DEVELOPMENT AUTHORITY

BY:
______________________________________________
Date:
__________

Attachment 5:

SAMPLE PROGRAMMATIC AGREEMENT

PROGRAMMATIC AGREEMENT 

AMONG 

THE UNITED STATES DEPARTMENT OF THE AIR FORCE,

THE NAME OF STATE STATE HISTORIC PRESERVATION OFFICER,

AND THE 

ADVISORY COUNCIL ON HISTORIC PRESERVATION

REGARDING THE EXTERIOR MAINTENANCE OF THE

MISSILE ALERT FACILITY AND LAUNCH FACILITY 

AT NAME AIR FORCE BASE, NAME OF STATE
WHEREAS, the United States Department of the Air Force (Air Force), through consultation with the NAME OF STATE State Historic Preservation Officer (SHPO), has determined that Missile Alert Facility (MAF)and Launch Facility (LF), historically known as the NAME, and as described in Attachments __ and __ of this Programmatic Agreement (PA), are eligible for listing in the National Register of Historic Places (National Register); and

WHEREAS, the Air Force has determined that certain currently identified and future exterior modifications to the MAF and LF could constitute an Undertaking under Section 106 of the Act and may have the potential to adversely affect qualities that make these historic properties eligible for listing in the National Register; and 
WHEREAS, the Air Force has previously consulted with the NAME OF STATE SHPO and the Advisory Council on Historic Preservation (Council) regarding potential adverse effects on the MAF (Attachment__) resulting from extensive upgrade of the facility, and subsequently entered into a Memorandum of Agreement (MOA) to mitigate those adverse effects (Attachment __), the stipulations of which have been fully met; and 

WHEREAS, the Air Force has prepared documentation of the MAF as part of the aforementioned mitigation, utilizing Historic American Buildings Survey/Historic American Engineering Record (HABS/HAER) standards, which was accepted by the NAME OF STATE SHPO in July 1997; and 

WHEREAS, the Air Force has also prepared National Register Registration forms and a Cold War-era historic resources inventory of NAME Air Force Base (AFB), each of which consists of substantial, narrative, graphic, and photographic elements that comprehensively record the history and physical features of the MAF and LF, and that, upon approval of these documents from the NAME OF STATE SHPO, no additional recordation of these historic properties will be required; and 

WHEREAS, the signatories of the aforesaid MOA have agreed that the interior of the above- ground support facilities at the MAF have suffered extensive past interior renovation and require no recordation or further consultation under Section 106 of the National Historic Preservation Act (the Act) (see Attachment__); and

WHEREAS, the NAME OF STATE SHPO and the Council recognize that NAME AFB the MAF and LF are active components of the United States Intercontinental Ballistic Missile (ICBM) system and that in order to maintain a constant state of defensive readiness, the sensitive nature of activities and upgrade requirements occurring below ground at these locations are issues of National Security and cannot be described, disclosed, or otherwise hindered, and are hereafter excluded from review under Section 106 of the Act; and 

WHEREAS, the Air Force has previously consulted with the NAME OF STATE SHPO regarding the status of archaeological sites within the MAF and LF areas and the NAME OF STATE SHPO has concurred that, because of extensive ground disturbance during construction, no archaeological inventories are required for any of these areas (Attachment 5), including the MAF and LF, and that, except as stipulated in Section I of this Agreement, any ground-disturbing activities (e.g., for new construction or utility repair) within the MAF and LF areas will not require consultation under Section 106 of the Act; and 

WHEREAS, the definitions given in Attachment __ are applicable throughout this Agreement; 

NOW, THEREFORE, the Air Force, the NAME OF STATE SHPO, and the Council agree that the Undertakings described herein shall be implemented in accordance with the following stipulations, to take into account the effect of such Undertakings on historic properties and to fulfill the Air Force's Section 106 responsibilities for all aspects of the Undertakings.

STIPULATIONS

The Air Force shall ensure that the following measures are carried out:

I.
UNEXPECTED ARCHAEOLOGICAL DISCOVERIES

Although the depth and extent of ground disturbance is extensive at all MAF and LF sites, the Air Force is cognizant that there is always the possibility that archaeological materials may be unexpectedly uncovered during construction activities.  In the event prehistoric or historic archaeological materials, particularly osteological remains (bones), are unexpectedly encountered, all activity shall cease in the immediate area of the find, the area protected from further disturbance, and the NAME OF STATE SHPO notified.

II.
STEWARDSHIP OF BELOW GROUND FEATURES OF THE MAF AND LF
The Air Force agrees to continue its policy of good stewardship in the care of historic properties and will, to the extent practical, maintain, or replace in kind, any historic features within the below ground elements of the MAF and LF.  This includes structural, mechanical, electrical, and electronic features within the subsurface exterior (e.g., entryway, blast door) and interior (capsule) chambers of the MAF and the LF launch tube and support building (see Attachments 1 and 2).

III.
ACTIVITIES THAT DO NOT REQUIRE AGENCY REVIEW

The following currently proposed projects and routine maintenance activities are considered to have no adverse effect on the qualities that make the MAF or LF eligible for listing in the National Register.  Consultation with, or notification to, the NAME OF STATE SHPO or the Council beyond that which is presented within this Agreement is not required.

A.
Currently Proposed Projects

1.
MAF Entry Gate Replacement.  The chain-link entry gate to the MAF requires replacement.  The existing gate, which slides back and forth along the ground, no longer functions mechanically and cannot be repaired.  In addition, the design and operation of this gate requires that personnel exit their vehicles and approach a security phone to request entrance to the facility, posing both a safety and security risk during severe weather.  

The proposed gate replacement is nearly identical in appearance to the existing gate; however, its operation is vertical rather than horizontal (Attachment _).  The existing gate and support structure will be removed and replaced with a mechanically raised gate of similar appearance.  In addition, the security phone will be relocated so that it can be accessed from within a vehicle.  Neither modification to the security gate will significantly affect the historic appearance of the property.

2.
MAF Installation of Fire Sprinkler System.  A sprinkler system will be installed within the MAF buildings for fire suppression purposes.  The sprinkler system will not affect the appearance of the outside of the facility.

3.  Water Treatment System Upgrade at the MAF.  The water treatment system inside the pumphouse at the MAF will be upgraded to a more efficient and modern system.  Changes will be limited to equipment inside the pumphouse and will not affect the exterior appearance of the facility.

4.
Cathodic Protection Upgrade at the LF.  The wiring in the rectifier cabinet for the underground storage tank (as well as other underground equipment) cathodic protection system requires replacement.  The outside appearance of the cabinet and the facility will not be changed.
5.
Upgrade of ICBM Super High Frequency Satellite Terminal (ISST).  The ISST system is a critical component of the MAF communications network.  It is scheduled to be upgraded in order to maintain the weapons system at the highest possible state of readiness.  The upgrade will involve installation of an underground cable system and upgrades to electrical equipment.  It will not alter the appearance of the facility.

6.
Upgrade of Existing Antennas.  Antennas are a critical component of the MAF communication system and have been key elements of the MAF complex appearance since its original construction.  To ensure clear, rapid, and stable communication between NAME AFB and other elements of the XXXth Missile Squadron, the antenna systems require periodic upgrade.  The upgrade of the antenna system at the MAF will be undertaken in a manner that is in keeping with the overall historic appearance of the complex and will not detract from its historical significance.

7.
Kitchen Repair.  Some of the equipment located inside the MAF kitchen will be replaced and/or upgraded.  The mission of the kitchen will remain the same and the outside appearance of the MAF will not be affected. 

8.
LF Concrete Repair.  The concrete at LF is severely cracked.  Water leaking through the cracks has the potential to affect and damage LF underground features and increase maintenance requirements.  The existing concrete will not be replaced, rather, the surface will be repaired to prevent water leaks.  The repairs will match the color of the existing surface as closely as possible and will not alter the visual integrity of the property.

9.
LF Day Tank Replacement.  The day tank (fuel tank) in the underground equipment room at the LF will be replaced with a new double wall tank with interstitial monitoring to detect leaks.  The function of the tank will remain the same and the outside appearance of the LF will not change.

B.
Proposed and Routine Maintenance Activities

The following proposed and routine maintenance activities are required in order to keep the MAF and LF in a constant state of defensive readiness.  These activities will be conducted in the most sensitive manner possible in order to maintain the exterior historical appearance of the facilities, while supporting the requirements of the mission.  To the extent possible, maintenance activities will be conducted in a manner consistent with The Secretary of the Interior's Standards for Rehabilitation and Illustrated Guidelines for Rehabilitation of Historic Buildings (1995), and Section 110 of the Act.  If feasible, items will be repaired rather than replaced; when replaced every effort will be made to use "in kind" materials or an aesthetically acceptable substitute (both in color and design).  

In addition, because the history and current exterior appearance of the MAF and LF have been recently and substantially documented as described within WHEREAS 4 and 5 of this Agreement, as well as within the Attachments to this Agreement, no further mitigation is required for the routine maintenance activities described herein and no additional consultation is required under Section 106 of the Act.  Routine maintenance activities at the MAF and LF include:

1. Replacement of hoses or ducts that are damaged or deteriorating

2. Repair and replacement of pavement with similar materials, within the same footprint

3. Control and repair of MAF and LF grounds that are being eroded.  Repairs will not substantially alter the facility landscape

4. Repair of water leaks and any water damage in any concrete or asphalt surfaces

5. Repair, or replacement in kind, of electrical and communication panels and panel wires

6. Inspection of the track that moves the maintenance cover over the LF launch tube and rewelding the teeth (or, if necessary in-kind replacement)

7. Replacement of the LF ballistic actuator (the piston that launches the door) with a rebuilt one

8. Replacement of the LF air conditioning system

9. Modification of the diesel generators in the MAF and LF with interchangeable fuel oil filters

10. Repair or replacement of loose, worn, or damaged items, including:

· Siding

· Roofing materials and roof vents

· Windows or doors

· Security fencing, gates, and locks

11. Application of paint following proper surface preparation and using compatible colors

12. Installation of mechanical or service equipment in such a manner that they are inconspicuous from view

13. Maintenance and repair of access roads, curbs, or parking lots

14. Maintenance and repair of the sewage lagoon at the MAF

15. Maintenance and repair of the Helipad

16. Landscape maintenance, including mowing and removal of trees, shrubs, or other plants and revegetation and minor earthwork to control erosion

17. Unanticipated environmental remediation (e.g., fuel spills).

IV.
GENERAL PROVISIONS

A.
Dispute Resolution

Should any party to this Agreement object at any time to the manner in which the terms of this Agreement are implemented or to any documentation prepared in accordance with and subject to the terms of this Agreement, the Air Force shall consult with the objecting party to resolve the objection.  If the Air Force determines within 30 days of receipt of the objection that the objection cannot be resolved, the Air Force shall forward all documentation relevant to the dispute to the Council.  Within 30 days after receipt of all pertinent documentation, the Council will either:

1.
Advise the Air Force that it concurs with the Air Force’s proposed response, whereupon the Air Force will respond to the objection accordingly; or

2.
Notify the Air Force that it will comment pursuant to 36 Code of Federal Regulations (CFR) Part 800.7(c), and proceed to comment.

Any Council comment provided in response to the Air Force’s request will be taken into account by the Air Force in accordance with 36 CFR Part 800.7(c)(4) with reference only to the subject of the dispute; the Air Force’s responsibility to carry out all actions under this Agreement that are not subjects of the dispute will remain unchanged.

B.
Public Objection

At any time during implementation of the measures stipulated in the Agreement, should an objection to any such measure be raised by a member of the public, the Air Force shall take the objection into account and consult, as needed, with the objecting party, the NAME OF STATE SHPO, and the Council, if necessary to resolve the objection.

V.
AMENDMENTS, NONCOMPLIANCE, AND TERMINATION

If the Air Force, the NAME OF STATE SHPO, or the Council determines that the terms of this Agreement cannot be met, or believes that an amendment or addendum is necessary, the party making such determination shall immediately consult with the other signatories to consider and develop an amendment or addendum to the Agreement pursuant to 36 CFR Part 800.6(c)(7) and 800.6(c)(8).  If this Agreement is not amended as provided for in this stipulation, any signatory may terminate it, whereupon the Air Force shall proceed in accordance with 36 CFR Part 800.6(c)(8).  Such amendment or addendum shall be executed in the same manner as the original Agreement pursuant to 36 CFR Part 800.

VI.
DURATION OF THE AGREEMENT

This Agreement will be in effect for five years from the date of execution, which will be the date of the final signature.  Three months prior to the end of the 5th year, the agreement will be reviewed by the Air Force, the NAME OF STATE SHPO, and the Council for possible modification, termination, or extension.

VII.
ANTI-DEFICIENCY ACT

The stipulations of this Agreement are subject to the provisions of the Anti-Deficiency Act (31 United States Code [U.S.C.] Sec. 1341).  If compliance with the Anti-Deficiency Act alters or impairs the Air Force’s ability to implement the stipulations of this agreement, the Air Force will consult in accordance with the amendment and termination procedures found in Stipulation V.

Execution of this Agreement by the Air Force, NAME OF STATE SHPO, and the Council, and implementation of its terms, evidences that the Air Force has afforded the Council an opportunity to comment on the Undertaking and its potential effect on historic properties, that the Air Force has taken into account the effects of the Undertaking on historic properties, and that the Air Force has satisfied its responsibilities under Section 106 of the Act and applicable implementing regulations. 

UNITED STATES DEPARTMENT OF THE AIR FORCE,

NAME AIR FORCE BASE

By:






Date:





Full Name, Colonel, USAF


ORGANIZATION

INSERT NAME OF STATE STATE HISTORIC PRESERVATION OFFICER
By:






Date:





State Historic Preservation Officer

ADVISORY COUNCIL ON HISTORIC PRESERVATION
By:






Date:





Executive Director

Attachment 6

SAMPLE ARPA PERMIT AND APPLICATION

UNITED STATES DEPARTMENT OF THE AIR FORCE

[INSERT INSTALLATION]

Application for 

Archaeological Resources Protection Act (ARPA) Permit 

Accompanying Instructions

Respond to the numbered items on the application form in accordance with the following instructions.  Please continue on additional pages if necessary.

1.  Type of permit requested.

Indicate the type of work proposed: examples include, but are not limited to, basic identification surveys, evaluation surveys and/or subsurface tests to determine National Register of Historic Places eligibility, and intensive data recovery or excavation.  For site excavations, indicate the type(s) of sites involved in the project and list the official state site number(s).
2.  Statement of purpose.

Here state how and why the proposed work is to be conducted.  This shall be a concise statement of subject and method.

3.  Proposed time frame.
State the proposed commencement date as well as the projected duration of the work.  Please note that requests for extensions to the permit period may be submitted at any time after its issuance.

4(a).  Installation name and state.
State the name of the Air Force installation(s) on which this permitted activity will occur.  Include the name of the state containing the installation.

4(b).  Description of permit location.
Here describe specifically the areas where the proposed activity is to take place.  Give latitude/longitude or Universal Transverse Mercator coordinates for the point or polygon that delimits the permit area.  Information derived from an appropriate U.S. Geological Survey topographic map or equivalent (e.g., Defense Mapping Agency map, Bureau of Land Management map) is generally most effective.  Indicate the proposed permit area on a 7.5 minute, 1:24,000 scale USGS or 1:25,000 scale DMA map.  Make sure that the area(s), sites, location(s), and aerial extent are clearly defined.  Please provide a properly identified map with each copy of the application.
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5(a).  Individual(s) proposed to supervise the field work.
State the name and address of the person(s) in direct charge of field work.  Federal law and regulation requires that investigation of archaeological resources on federal property be conducted by properly qualified individuals.  Qualifications are established by providing evidence of appropriate professional education, training, and experience.  The applicant must possess demonstrable competence in archaeological theory and method, and in collecting, handling, analyzing, evaluating, and reporting archaeological data relative to the type and scope of work proposed.  Indicate the educational, research, or other institution, firm, etc., if any, with which the investigator is affiliated, as well as the nature of that affiliation.  The permit applicant must have at least completed a graduate degree in anthropology or archaeology, or possess equivalent training or experience.  Provide information as to how the applicant has demonstrated the ability to plan, equip, staff, organize, and supervise activity of the type and scope proposed.  Cite evidence of logistical support and laboratory facilities for the proposed work.  Briefly describe how the applicant has demonstrated the ability to carry research to completion, e.g., theses, dissertations, research reports, or similar documents.  At least 18 months of professional experience and/or specialized training are required in archaeological field, laboratory, or library research, administration, or management, including at least 4 months experience and/or specialized training in the kind of activity the individual proposes to undertake under authority of a permit.  At least one year's research experience with the proposed site type(s) is required of the applicant.

5(b).  Individual(s) proposed to carry out terms and conditions of the permit.

Please state the name and address of the person in general charge of the project.  This person shall be directly responsible to the Air Force to uphold the terms and conditions of the permit.

5(c).  Phone number and address to contact the permit holder during the project.
Although acting as overseer, it is not necessary that the named person always be present.  Please note, however, that the person in direct charge of field work, or an equally qualified designee, shall be on site at all times when work is in progress.

6.  Name, address and certification of the institution where materials are to be stored.
Name and address of the university, museum, other scientific or educational institutions, or appropriate repository in which materials derived from the proposed work will be collected and deposited.  This institution must have agreed to assume curatorial responsibility for the archaeological collections, records, data, photographs, and other documents and to safeguard and preserve these materials as property of the U.S. government and the Air Force.  Written certification, attesting to this acceptance and signed by an authorized official of the institution must be submitted with this application. This certification must show that the named institution possesses adequate curatorial capability for safeguarding and preserving the archaeological 
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resources and all associated records from the permitted project.  Note:  the permittee bears all costs associated with initial preparation of the collections for curation.  Costs of curating the collection in perpetuity will be identified and arranged subsequently by the archaeological repository named above and the Air Force.

7.  Reporting results of the project to the Air Force.
Reporting requirements are fulfilled by providing the installation commander and AFCEE/ECC with a copy of the final report on the archaeological investigations authorized by this permit, as well as a copy of all published journal articles and other published or unpublished reports resulting from the work conducted under this permit.

8.  Have any other Federal land managers been notified?
This is relevant in the case of overlapping boundaries or jurisdictions, which would require coordination between the agencies in reviewing, evaluating, and issuing a permit. 

9.  Does the applicant have any reason to associate this site with any current Native American  or Native Alaskan group?
The Air Force is obliged to notify at least thirty days before the issuance of a permit any Native American groups with which artifacts or sites may be associated, or to whom the site may have religious or cultural importance.

10.  Signature of individual(s) named in item 5.  

This constitutes the agreement of the individual proposed to carry out terms and conditions of this permit.

Complete, sign, and return to the installation, with one copy to: Dr. James D. Wilde, Archaeologist, HQ AFCEE/ECC, 3207 North Road, Brooks AFB, TX 78235-5363.

Please use this number
DI Form 1991 (Sept. 1992)

when referring to this permit
OMB No. 1024-0037

No.: [INSTALLATION-ARPAP-NUMBER-YEAR]
Approved through 10/31/2001

UNITED STATES DEPARTMENT OF THE AIR FORCE

[INSTALLATION NAME]
(SAMPLE) FEDERAL ARCHEOLOGICAL PERMIT
To conduct work upon public and Indian lands owned, controlled or held in trust by the Department of the Interior under [Check one]:

 The Archaeological Resources Protection Act of 1979 (P.L. 96-95; 93 Stat. 721, 16 U.S.C. 470aa-mm) and its regulations (43 CFR    7).

 The Antiquities Act of 1906 (P.L. 59-209; 34 Stat. 225, 16 U.S.C. 431-433) and its regulations (43 CFR 3).



1. Permit issued to: [NAME]



2. Under application dated:  [DATE]


3. Name, address and official status of person:

a. In general charge:  [NAME]


b. In direct charge: [NAME]




[ADDRESS]




[ADDRESS]



4. Activity authorized: [TITLE AND BRIEF DESCRIPTION OF PROJECT]



5. On lands described as follows:  [DETAILED DESCRIPTION OF PROJECT AREA LOCATION AND SITE NAME]

Control No.  [SAME AS PERMIT NUMBER]



6. For period:
[DATE - DATE]


7. University, museum or other scientific or educational institution in which the materials collected under this permit will be deposited for permanent preservation: (A copy of a current, valid curation agreement must be kept on file with the land managing agency (ies)).

[NAME OF CURATION FACILITY]



8.Special conditions:  This permit, as checked above, is subject to the provisions of the Archaeological Resources Protection Act of 1979, and its regulations (43 CFR 7), or the Antiquities Act of 1906, its regulations (43 CFR 3), and interdepartmental regulations (25 CFR 261) as to Indian lands.  All permits are subject to the provisions of the Native American Graves Protection and Repatriation Act of 1990, the regulations for the curation of federally-owned and administered archeological collections (36 CFR 79), and the special terms and conditions as listed herein and on accompanying documents.



9. Preliminary report: Within approximately 6 weeks of the conclusion of field work, a preliminary report of work performed under this permit, illustrated with representative photographs and listing new and significant collected materials, should be furnished to:

[NAME AND ADDRESS OF INSTALLATION POC]



10. Signature and title of approving official:

11. Date   
[SIGNATURE OF CE, EM, WING COMMANDER, OR BASE COMMANDER]



Paperwork: Reduction Act Statement
This information is being collected to report on the results of archeological studies conducted on lands under the jurisdiction of the Department of the Interior.  This information will be used to ensure that the work was conducted in accordance with statutory and regulatory requirements and any terms and conditions stipulated in the permit.  Response to this request is required to obtain a benefit.  The public reporting burden for the preliminary and final reports is estimated to average one hour per response, including the time for reviewing instructions, searching existing data sources, gathering and maintaining data, and completing and reviewing the reports.  Direct comments regarding the burden estimate or any other aspect of this form to the Information Collection Clearance Officer, National Park Service, Washington, D.C. 20013 and the Office of Information and Regulatory Affairs, Office of Management and Budget, Washington, D.C. 20503

Block 8. Special Conditions (CONTINUED). Special terms and conditions appropriate to this permit:

1. The permit holder will conduct investigations so as not to interfere with any Air Force operations or support missions or any development or construction activities.

2.
Before undertaking any work on lands administered by the United States Air Force, clearance shall be obtained from the installation official in charge of the area.

3.
A permit may be revoked by the Air Force if it is determined that the applicant has not complied with the conditions of the permit, has misrepresented the work to be accomplished, or if continuance of the activity will impair any military function, public health and/or safety.  The Air Force reserves the right to revoke the permit at anytime, without notice, when such action is deemed in its best interest.

4.
The Department of Defense, including its agencies and employees and the landowners and their grantees, shall be held blameless for any and all events, deeds or mishaps, regardless of whether or not they arise from operations under this permit.

5.
During the course of the work conducted under this permit, the installation commander or his representative shall have access to the study area of this permit, and during or after completion of this work shall have the right to inspect all artifacts or other materials removed from these sites.  In addition, upon request, all field notes, records, photographs, and other data related to this permit shall be made accessible to the Department of the Air Force for review.

6.
Arrangements regarding availability of exact on-base areas, their dates and schedules, will be worked out with the respective installation commander or his representative.  Archaeological investigations shall be limited to areas on the installation which do not pose mission, safety or security problems.  This condition applies to all installations, but especially Air Force ranges.  Any entrance on range property will be handled on a case-by case basis by base range operations in coordination with base civil engineering and/or environmental management personnel.

7.
If there is a possibility that ordnance may be in the permit area or if suspected ordnance items are discovered, the investigations shall cease and the area shall be vacated.  The permittee will immediately contact the specific site contractor and [INSTALLATION POC] for instructions on how to proceed.    

8.
No test excavations will be permitted within the 2,400 foot safety clear zone surrounding any Explosive Ordnance Disposal (EOD) range during demolition operations and until the area has been searched and entry cleared with the EOD personnel.  Notification requirements will be established by the installation commander, and strictly adhered to by the permittee.

9.
Transportation in Department of Defense vehicles cannot be furnished, except in special cases, and cases where no extra expense to the Department is involved.

10.
All costs shall be borne by the permittee.

11.
Excavation or removal of any Native American human remains, funerary objects, sacred objects, and objects of cultural patrimony must be preceded by consultation with or, in the case of tribal lands, consent of the appropriate Indian tribe or Native Hawaiian organization. Consultation should be conducted with the lineal descendants, tribal land owners, Native American representatives, and traditional religious leaders of all Indian tribes and Native Hawaiian organizations that can reasonably be assumed to be culturally associated with the cultural items or, if the cultural affiliation of the objects cannot be reasonably ascertained, from whose judicially established aboriginal lands the cultural items originated.

12.
All excavated areas shall be restored by filling in the excavations and otherwise leaving the area in as near to original condition as is practicable.

13.
The permittee shall conduct all operations in such a manner as to prevent the erosion of the land, pollution of the water resources, and damage to the watershed, and to do all things necessary to prevent or reduce to the fullest extent the scarring of the lands.

14.
Any findings of mined or processed metals or other treasure or treasure trove in the area covered by this permit are the exclusive property of the landowners, and shall not be disturbed or removed from the site without specific written permission from the Department of Defense.

15.
Vehicular activity shall be restricted to existing roads and trails unless otherwise authorized by the land manager.  Care should be exercised to avoid directly or indirectly increasing access or potential vandalism to archaeological or other sensitive cultural or natural resource sites.

16.
Living trees shall not be cut or otherwise damaged, unless authorized by the Air Force.

17.
Fencing, reservoirs, or other improvements within the permit area shall not be disturbed unless prior written approval is obtained from the Air Force.  Any improvement disturbed shall be returned to a condition acceptable to the Air Force.

18.
During field operations, proper precaution shall be taken at all times to prevent and suppress fires.  Field personnel shall comply with all Air Force fire prevention regulations.  These regulations are available for review at the Base Civil Engineer (BCE) office.  In the case of a fire caused through negligence of the permittee or his/her authorized representatives, the permittee shall be held responsible for costs.  No burning of debris shall be allowed without specific permission.

19.
The permittee shall be responsible for cleaning up all camp and work sites before leaving the area.  All burden/refuse will be withdrawn from the installation or deposited in the approved disposal areas as designated by the installation commander.  Caution shall be taken to prevent littering and pollution on Air Force lands or on adjoining properties.

20.
Disturbed areas shall be kept to a minimum size consistent with the purpose of the study.

21.
The permittee shall take all necessary precautions to prevent livestock, wildlife, installation personnel, and the public from injury in any pit, trench, or other excavation.

22.
Possession or use of firearms on the permit area is prohibited, unless specifically arranged with the installation commander and security forces for the purposes of personal protection.

23.
Any claims for damages due to third persons shall be the sole responsibility of the permittee.

24.
In the event that the land in question is under lease or outgrant to a third party, the permittee shall fully compensate the third party for any damages incurred during the life of this permit.

25.
A written report must be submitted to the installation commander within 45 days of the conclusion of each field season stating that the designated areas have been investigated, along with a brief outline of the findings.  This is required to preclude re-investigation of the same area.  The following information shall be included in the report: 

A.
Identification of the specific permit under which all work was performed.

B.
A description of field methods, the intensity of the inspection method, and the surface conditions at the site(s), together with the names of individuals employed in actual field work and the commencement and termination dates of field work.

C.
Statement of what work had been accomplished under the permit.

D.
The significance of the identified cultural resources, if any, and their potential for contributing data concerning archeological problems of the project area, including descriptions and maps exhibiting their relationship to the proposed project.  Sites that might merit nomination to the National Register of Historic Places will be so identified.

E.
A completed Site Inventory Form, in the format for the appropriate state, for each site found, as well as appropriate maps indicating the location of each site.

F.
Original and quality photocopy of the catalog and brief description of all objects collected.

26.
A copy of all published journal articles and other published or unpublished reports resulting from the work conducted under this permit shall be filed with [INSTALLATION POC]
27.
Additional terms and conditions imposed by the Air Force installation containing the permitted work area are hereby incorporated into the terms and conditions of this Air Force Archaeological Permit.

28.
Initiation of work or other activities under the authority of a permit signifies the permitee's acceptance of the terms and conditions of the permit.

29.
The permitee shall not be released from requirements of a permit until all outstanding obligations have been satisfied, whether or not the term of the permit has expired.

30.
Collections of cultural and scientific artifacts and other material acquired from Air Force lands under the provisions of this permit remain the property of the United States Government and may be recalled at any time for use of the Air Force or other agencies of the Federal Government.
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